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UNITED STATES COURT OF APPEALS 


For tHe District or Cotumsia Ciecvrt. 


No. September Term, 1962 


—_ oo 
No. 17,9483—Tue Luamvus Compaxy v. NationaL Lapor 
Rerations Boarp. 
——_— 

No. 17,981—Nationa Lasor Retations Boarp v. Locau 80, 
Usirep AssociaTION oF JOURNEYMEN AND APPRENTICES OF 
THE PLUMBING AND Pires Firtrnc Inpustry oF THE UNITED 
States anp Canapa, AFL-CIO. 

— 


Order of Consolidation. 


Before: 


Bazelon, Chief Judge, in Chambers. 


On consideration of the motion of the National Labor 
Relations Board to consolidate the above-captioned cases 
for the purpose of briefs, joint appendix and oral argu- 
ment, and it appearing that these cases arose out of a 
single consolidated proceeding before the Board. result- 
ing in a single decision and order, it is 


OrperepD that cases 17,943 ad 17,981 are hereby consoli- 
dated for all purposes. 


Dated: July 26, 1963. 
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In THE 


UNITED STATES COURT OF APPEALS, 


For tae Disrrict or Cotumsria Circuit. 


Qa ——_—_——— 


Tue Lummus Compayy, 


Petitioner, 
v. 


Nationat Lasor Reuation Boarp, 


Respondent. 
No. 17,948. 


_—$——————Qo——————_— 
NationaL Lazsor Retations Boarp, 
Petitioner, 
v. 


Locat 80, Unrrep AssociaTION OF JOURNEYMEN AND Ap- 
PRENTICES OF THE PLUMBING AND Prrerirtine [NpustRy oF 
tHE Unirep States axp Canapa, AFL-CIO, 


Respondent. 
No. 17,981. 


——— ii 


I. 
STATEMENT OF THE Issues. 
The parties in No. 17,981 hereby stipulates that the 


issues before the Court in that proceeding are as fol- 
lows: 
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1. Whether the Board properly found that Local 80 
violated Section S(b)(2) and 8(b)(1)(A) by refusing to 
refer the Kivlins from a hiring hall maintained by Local 
80 and thereby engaged in discrimination prohibited 
by the Act? 


2. Did the Board improperly reject the defense of the 
Union that any refusal to refer was based upon a per- 
sonal disagreement and was not discrimination prohibited 
by the Act? 


3. Whether the Board should have dismissed the com- 
plaint for a failure of the Kivlins to exhaust their inter- 
nal appeal procedure found in the hiring procedure of 
Local §1’s collective bargaining agreement? 


The parties in No. 17,943 are unable to reach agreement 
on a statement of the issues, and will each set forth in 
their respective briefs the questions which they believe 
the Court should decide. 


Il. 
Tne Briers aND JOINT APPENDIX. 


Pursuant to permission granted by Judge Miller at 
the pre-hearing conference on Angust 22, 1963, the par- 
ties stipulate that: 


1. The Company will serve by September 5, 1965, its 
designation of the portions of the record to be printed 
in a joint appendix, which designation shall include the 
Decision and Order of the Board and the Intermediate 
Report of the Trial Examiner. The Board will serve 
by September 10. 1963. its designation of additional parts 
to be printed. The Union will serve its designation of 
additional parts to he printed hy September 16, 1963. 
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2. The Company will supervise the printing of the joint 
appendix, and each party will bear the cost of printing 
the material designated by it. The joint appendix shall 
be filed on or before the date on which the Company and 
Union briefs are due. 


3. The Company and the union will file their briefs 
on or before October 21, 1963. 


4, The Board will file its brief on or before November 
14, 1963. 


5. Reply briefs of the Company and Union, if any, will 
be filed on or before November 27, 1963. 


6. It is further agreed that any party or the Court 
at or following the hearing in this case, may refer to 
any portion of the original transcript of record or ex- 
hibits herein which has not been printed, to the same ex- 


tent and effect as if they had been printed, or otherwise 
reproduced, it being understood that any portion of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court so directs. 


Dated at Washington, D. C., this 22nd day of August, 
1963. 


MARCEL MALLET-PREVOST 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C., this 23rd day of August, 
1963. 


Patrick C. O’DoNoHUE 
Counsel for Local 80 


Dated at Washington, D. C., this 23rd day of August, 
1963. 


Berry G. SovrHarp 
Counsel for Lummus Company 
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UNITED STATES OF AMERICA, 


Berore THE NationaL Lasor ReLations Boarp. 


—— 
Lummvus Company 


and 
James J. Kivury, An Individual. 


Case No. 4-CA-2361. 
oo 
Locau 80, Unrrep AssociaTION oF JOURNEYMEN AND <ApP- 
PRENTICES OF THE PLUMBING AND Pipe Fittinec Inpvstry 
or THE Unirep States anp Canapa, AFL-CIO, 


and 
James J. Krvtry, An Individual. 


Case No. 4-CB-717. 
——— i 


On May 11, 1962, Trial Examiner James A. Shaw is- 
sued his Intermediate Report in the above-entitled pro- 
ceeding, finding that Local 80, United Association of 
Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, AFL- 
CIO, herein called Respondent Local 80, had engaged in 
and was engaging in certain unfair labor practices and 
recommending that it cease and desist therefrom and take 
certain affirmative action, as set forth in the Intermediate 
Report attached hereto. He also found that Lummus Com- 
pany, herein called Respondent Lummus, did not engage 
in the unfair labor practices alleged and recommended 
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that the complaint be dismissed in its entirety as to this 
Respondent. Thereafter, the General Counsel, the Charg- 
ing Party, and Respondent Local S0 filed exceptions to 
the Intermediate Report and supporting briefs. Respond- 
ent Lummus filed a brief? in reply to the exceptions and 
briefs of the General Counsel and the Charging Party. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report and 
the entire record in the case, including the exceptions and 
briefs, and hereby adopts the findings, conclusions, and 
recommendations of the Trial Examiner to the extent con- 
sistent herewith. 

Respondent Local 80 has a collective-bargaining agree- 
ment with the Delaware Mechanical Contractors Associa- 
tion. This agreement provides for an exclusive hiring 
hall arrangement.? Although Respondent Lummus is not 
a member of this association and is not a signatory to 
the association agreement, it considered itself bound by 
the hiring provisions of the agreement during the rel- 
evant period. The General Counsel does not contend 
that the hiring hall is unlawful, but he does contend that, 


2 Respondent Lummus’ request for oral argument is hereby denied. 
as the record, exceptions, and briefs adequately present the issues and 
the positions of the parties. 


2 The agreement contains a provision which provides that when 
an applicant or a registrant believes that he has not received fair 
treatment at the hiring hall, he may file a written appeal to a Joint 
Hiring Committee that is composed of equal members of Employer and 
Union representatives. The eppeuant appears before the Committee 
which then decides his appeal. In the event of a deadlock, the appel- 
lant may take his appeal to an impartial umpire whose decisions are 
final. Respondents contend that the Board should not have enter- 
tained this case in the first instance because the Kivlins did not use 
the appeal procedure. Unlike our dissenting colleague, Member Brown, 
we find this contention to be without merit. The evidence, in our 
opinion, refutes the assumption that the Kivlins had actual “knowl- 
edge” of the appeal procedure. While the Kivlins were long standing 
union members, it seems quite clear from the record in this case that 
they did not know what course to pursue after being denied an op- 
portunity to register at Local 80’s hiring hall. They were, rather, 
denied the benefit of Gibson’s attempted explanation through the 
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on or about March 15, 1961, Respondent Local 80, through 
its business agent, Charles Kennedy, discriminatorily re- 
fused the use of the hiring hall to James Kivlin and his 
brother, John Wivlin, and that Respondent Lummus is li- 
able with Respondent Local 80 for such discrimination. 
James Kivlin and John Kivlin are members of Local 
420, a sister Local of Respondent Local 80. On March 
15, 1961, they went to the Respondent Local 80 hiring 
hall and sought referral. James Kivlin told Kennedy 
that they had been sent by their business agent. Ken- 
nedy remarked, “I remember you from before. You had 
a fight with one of my executive board members.” Ken- 
nedy added, “You gave him a hard time.” Although Kiv- 
lin denied that he had any such fight, Kennedy insisted, 
“You ain't working here.” Kennedy then asked the 
identity of the individual accompanying James, and was 
told that he was James’ brother, John. Whereupon. Ken- 


nedy stated to John, “You ain’t working here either.” 
James Kivlin asked, “What ahout the list? How ahont 
the hiring list?” Kennedy replied, “I told you. von 


[Footnotet continued.] 


threats of Local 80’s steward. In these circumstances, we cannot 
agree with our dissenting colleague that the “record does not disclose 
any justification for the failure to invoke the available contractual 
grievance machinery.” 

Moreover, Members Rodgers and Leedom find Respondents’ con- 
tention to be without merit for an additional reason. It is true that 
the Board has exercised its discretion in the past in recognizing an 
arbitration award which appears to have been conducted pursuant to 
fair and regular proceedings with all parties agreeing to be bound 
and the decision is not clearly repugnant to the purposes and policies 
of the Act. Spielberg Manufacturing Company, 112 NLRB 1080, 1082. 
However, we are not faced with such a situation here. There has been 
no request for arbitration by the aggrieved parties. We are dealing 
only with primary jurisdiction and the interposition of the agreement 
in itself cannot oust the Borrd from its primary jurisdiction over un- 
fair labor practices. In effect, the Respondents here would seek to have 
the aggrieved parties submit. exclusive of all other procedures, to the 
jurisdiction of a private tribunal composed, at least in part, of the 
perpetrators of the unfair labor practices involved herein. In situa- 
tions like that presented in the instant case, the common interest of 
the employer and the union representatives could be expected to mili- 
tate against the likelihood of a deadlock and thus preclude access to 
an impartial tribunal. Under such circumstances, we do not feel that 
the Kivlins should be penalized for failing to employ such a remedy. 
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weren't working here.” At this point, James Kivlin and 
Kennedy engaged in a bitter argument. 

At the suggestion of his business agent, James Kivlin 
returned to the Respondent Local S80 hiring hall about 
May 22, 1961, for the specific purpose of trying to make 
amends with Kennedy. The latter, however, on meeting 
Kivlin outside the hiring hall, remarked, “There is no 
use you hanging around here, you are going to get hurt.” 

On May 22, 1961, James Kivlin went to the Respond- 
ent Lummus’ jobsite at Claymont, Delaware. While there 
he met some of his Local 420 co-members, one of whom 
told him that Respondent Local 80 was referring welders 
to this jobsite. Kivlin then went into the timekeeper’s 
office and sat down. Shortly thereafter, Respondent Local 
80's steward approached Kivlin and asked him if he 
had a referral. When Kivlin answered in the negative, 
the steward told him that he had better leave the job- 
site. NKivlin replied that he was not getting off the job- 
site, and further, that Kennedy would not give him a 
referral slip. The steward then told the timekeeper not 
to give Kivlin an application. The timekeeper stated, “f 
have got to give him an application because it is the law.” 
Kivlin was given an application, which he filled out. The 
timekeeper then put a badge on the application, but set 
it aside. When Kivlin protested, the timekeeper sent him 
to the manager of Respondent Lummus’ employment of- 
fice, C. J. Gibson. The latter explained to Kivlin about 
the agreement to hire all men out of Respondent Local 
80. Kivlin then said, “What if you can’t get a ticket out 
of Local 802” Gibson started to make an explanation to 
Kivlin, but Respondent Local 80’s steward burst into the 
office and shouted at Gibson that Kivlin was not going 
to work. The steward asked Gibson if the latter wanted 
labor trouble. Gibson then told Kivlin that he had no 
need for welders at that time because he had hired the 
required number. Gibson also told Kivlin that if he 
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obtained a referral slip from Respondent Local 80 he 
would later consider him for employment. 

We find, in agreement with the Trial Examiner, that 
Respondent Local 80, by refusing the Kivlins the use 
of its exclusive hiring hall, thus effectively barring them 
from employment within its jurisdictional area because 
of the claimed ubusive conduct of James Ixivlin towards 
an unnamed member o1 the executive board, caused Ke- 
spondent Lummus to deny them employment in violation 
of Section 3(a)(3), thereby violating Section 8(b)(z) and 
(1)(A) of the Act. 

We disagree, however, with the Trial Examiner's tind- 
ing that Kespondent Lummus should not also be held 
liable with Respondent Local SU for the discriminatory 
retusal to refer the Kivlins. Respondent Lummus_ ad- 
mittediy is one of the employers who, during the rel- 
evant period, used Respondent Local 8U as an exclusive 
source ol ceiployees in accord with the terms of Local 
$0’s hiring hall agreement. By reason of Lumumus’ adop- 
tion of the terms of this agreement, Local SU became, 
and acted as, the agent for Lumumus in selecting men 
to be hired, Respondent Local SU's discriminatory acts, 
the refusals to refer the Nivlins, which unlawfully en- 
couraged membership in good standing in Local 80, are 
properly chargeable to Lummus, the principal. Thus, it 
is not material that Lummus may not have had specific 
knowledge of thexe acts.* 

Accordingly, Respondent Lummus, as a party to the ex- 
elusive hiring hail arrangement, was likewise liable with 
Respondent Local 80 for the discriminatory denial to 
the Kivlins of the use of the hiring hall from on or about 
March 15, 1961, which resulted in the loss of employ- 


3 Morrison-Knudsen Co., Inc., v. N.L.R.B., 275 F, 2d 914 (C.A. 2), 
enfg. as mod. 123 NLRB 12, cert. denied 366 U. S. 909; N.L.R.B. v, 
George D. Auchter Co., 209 F. 2d 278 (C.A. 5), enfg. 120 NLRB 881; 
N.L.R.B. v. F. H. McGraw & Co., 206 F, 2d 635 (C.A. 6), enfg. as mod. 
99 NLRB 695; and N.L.R.B. v. Cement Masons Local 555, 225 F. 2d 168 
(C.A. 9), enfg. 120 NLRB 1408, 
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ment opportunities by the Koivlins. On the basis of 
the foregoing, we find that Respondent Lummus has vio- 
lated Section S(a)(3) and (1) of the Act. Further, we 
find that the facts herein clearly show that Respondent 
Lummus was placed on notice on May 22, 1961, that there 
was something amiss with the operation of the exclu- 
sive hiring hall insofar as it concerned James Kivlin.* 
On that day, James Kivlin advised C. J. Gibson, man- 
ager of Respondent Lummus’ employment office, that he 
was unable to obtain a referral from Respondent Local 
80. However, no further action was taken by Respond- 
ent Lummus to ascertain the reason why Kivlin was un- 
able to procure a referral. Respondent Lummus, having 
delegated hiring authority to Respondent Local 80 un- 
der the exclusive hiring arrangement, had an affirmative 
obligation under these circumstances to ascertain the rea- 


4 Thus, we cannot agree with our dissenting colleague, Chairman 
McCulloch, that Respondent Lummus was unaware of the unlawful ac- 
tions taken by Respondent Local 80. Although Respondent Lummus 
might not have been fully informed as to the reason for James Kivlin 
being denied the use of the hiring hall, it is apparent that the May 22nd 
conversation served to give Respondent Lummus reasonable grounds to 
believe that such denial was based on an unlawful reason. Moreover, 
the Chairman’s basic position is at variance with existing precedent. 
For example, in the Morrison-Knudsen case, 275 F, 2d 914 (C.A. 2), the 
court stated “. .. regardless of the extent of their knowledge we agree 
with the Board that an employer may not avoid liability for violations 
of the Act by the hiring hall when he has turned over to it the task of 
supplying the men to be employed. The Local acted as agent for the 
petitioners in selecting the men to be hired. Its discriminatory acts 

. . are properly chargeable to the agent’s principal as discriminatory 
acts by it.” As legal precedent for this proposition, the court cited the 
Auchter (209 F. 2d 273 [C.A. 5]), and McGraw cases (206 F. 2d 635 
[C.A. 6]), referred to supra, footnote 3. While it is true that in the 
cited cases, unlike the instant case, the employer and the union were 
parties to agreements containing unlawful provisions, the court in the 
Morrison-Knudsen case apparently did not consider this to be a sig- 
nificant factor. In fact, the court limited its findings to two instances 
of discrimination in the operation of the hiring hall and deemed it un- 
necessary to pass upon the Board’s contention that the agreement itself 
was unlawful. In effect, the court was stating that any employer, such 
as Respondent Lummus, which obligates itself to operate through an 
exclusive hiring hall is liable for the union’s violations of the Act in 
operating the hall, irrespective of the employer’s knowledge of the dis- 
criminatory operation. 
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son.’ «Accordingly, we find that Respondent Lummus’ fail- 
ure to do so was an act of acquiescence and, in effect, a 
ratification of Respondent Local 80’s discriminatory denial 
of the use of the exelusive hiring hall to the Kivlins. 


The Remedy. 


In order to remedy the unfair labor practices found, 
we shall order the Respondents to cease and desist there- 
from and to take certain affirmative action designed to 
effectuate the policies of the Act. 

Having found that Respondent Local 80 discriminatorily 
denied the use of the hiring hall to James Kivlin and 
John Kivlin from on or about March 15, 1961, which re- 
sulted in the loss of employment opportunities to the Kiv- 
lins, we shall order that Respondent Local 80 be required 
to place the names of James Kivlin and John Kivlin on 
its out-of-work lists from which it makes referrals of 
applicants to employment with Respondent Lummus and 
other contracting firms for which it is the sole and exelu- 
sive source of referrals to employment within the ter- 
ritorial jurisdiction of Respondent Local 80. We shall 
further order that Respondent Local 80 be required to 
notify Respondent Lummus and the aforesaid contracting 
firms that it has no objection to the employment of James 
Kivlin and John Kivlin with the same rights and privi- 
leges enjoyed by other employces. 

Having further found that Respondent Lummus, as a 
party to the exclusive hiring hall arrangement, was liable 
with Respondent Local 80 for the latter’s discriminatory 
denial to the Kivlins of the use of the hiring hall from 
on or about March 15, 1961, which resulted in the loss of 
employment opportunities by the Kivlins, we shall order 
Respondent Lummus to afford James Kivlin and John 


5 N.L.R.B v. International Union of eee Engineers, Local 12, 
237 F. 2d 670 (C.A. 9), enfg. as mod. 118 NLRB 655. 
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Kivlin full opportunity to employment at jobsites within 
the territorial jurisdiction of Respondent Local SO with 
the same rights and privileges Respondent Lummus grants 
to all its employees. 

Additionally, we shall order Respondent Local SO and 
Respondent Lummus jointly and severally to make the 
Kivlins whole for any loss of pay they may have suffered 
as a result of the discrimination against them relating 
to loss of employment opportunities with Respondent 
Lummus. Respondent Local 80 will also be ordered to 
make the Kivlins whole for any additional loss of pay 
they may have suffered by reason of any loss of job op- 
portunities with any of the aforesaid contractors caused 
by Local S0’s discrimination against the Nivlins. 

The loss of back pay will he computed on a quarterly 
basis in the manner established by the Board in F. W. 
Woolworth Company, 90 NLRB 289. The back pay ob- 
ligations shall include the payment of interest at the rate 
of 6 per cent per annum to he computed in the manner 
set forth in Isis Plumbing & Heating Co.. 138 NLRB No. 
OG 

We shall also order that Respondent Local 80 and 
Respondent Lummus shall furnish the Regional Director 
for the Fourth Region with signed copies of their no- 
tices, attached hereto marked “Appendix A” and “Ap- 
pendix B.” respectively. for posting. and each Respond- 
ent shall post its own notice and the notice of the other. 
Respondent Local 80 shall also furnish the Regional Di- 
rector for the Fourth Region with signed copies of its 
notice for posting by the aforesaid contracting firms, the 
latter heing willing. 

« Far the reasons stated in the dissenting opinion in the sts case, 
Board Members Rodgers and Leedom are convinced that the award of 
interest in this case exceeds the Board’s remedial authority. However, 


for the purposes of this decision, Members Rodgers and Leedom are ac- 
ceding to the majority Board policy in the Tsis case. 
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Order. 


A. Respondent Local 80, United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO, 
its officers, agents. representatives, successors, and as- 
signs, shall: 


1. Cease and desist from: 


(a) Causing or attempting to cause the Respondent 
Lummus, or any other contracting firm in the Respond- 
ent Local 80’s territorial jurisdiction for which it is the 
sole and exclusive source of referrals to employment. 
to refuse employment to James Kevlin and John Kevlin 
in violation of Section 8(a)(3) of the Act. 


(b) In any other manner restraining or coercing James 
Kivlin and John Kivlin in the exercise of their rights 


guaranteed in Section 7 of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act. 


(a) Place the names of James Kivlin and John Kivlin 
on its out-of-work lists for referral to employment with any 
of the aforesaid contracting firms and the Respondent 
Lummus and refer them therefrom to employment as it 
becomes available on a nondiscriminatory basis. 


(b) Jointly and severally with Respondent Lummus 
make whole James Kivlin and John Kivlin for any 
loss of pay they may have suffered by reason of the dis- 
crimination against them, as provided in the Section 
herein entitled, “The Remedy.” 


(c) Make whole James Kivlin and John Kivlin for any 
additional loss of pay they may have suffered by rea- 
son of the discrimination against them, as provided in 
the Section herein entitled, “The Remedy.” 
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(a) Preserve and, upon request, make available to 
the Board or its agents, for examination and copying, 
all payroll records, social security payment records, 
time cards, personnel records and reports and all other 
records necessary to analyze the amount of hack pay due 
under the terms of this Order. 


(c) Notify in writing the Respondent Lummus, the 
aforesaid contracting firms, James Iivlin, and John 
Kiviin, that the Respondent Local 80 has no objection to 
the hiring of James Kivlin and John Kivlin by Respondent 
Lummus or any of the other contracting firms. 


(f) Post at its business offices and meeting halls, in 
Wilmington, Delaware, copies of the notice attached 
hereto marked “Appendix A.’” Copies of said notice, 
to be furnished hy the Regional Director for the Fourth 
Region, shall, after being duly signed by a responsible 


official of the Respondent Local 80, be posted immedi- 
ately upon reccipt thereof, and be maintained by it for 
60 consecutive days thereafter, in conspicuous places. 
including all places where notices to its members are 
customarily posted. Reasonable steps shall be taken 
hy Respondent Local SO to insure that said notices are 
not altered, defaced, or covered by any other material. 


(g) Post at the same places and under the same con- 
ditions as set forth in paragraph (f) above. and as soon 
as they are forwarded by the Regional Director of the 
Fourth Region, copics of the Respondent Lummus’ no- 
tice herein marked “Appendix B.” 


(h) Mail to the Regional Director for the Fourth Region 
signed copies of “Appendix A” for posting by the afore- 
said contracting firms, the latter being willing. Copies 
of said notice, to he furnished by the Regional Director, 

7 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words “Pur- 


suant to a Decision and Order” the words “Pursuant to a Decree of the 
United States Court of Appeals, Enforcing an Order.” 
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shall, after being duly signed by the Respondent Local 


80’s representative, be forthwith returned to the Regional 
Director for such posting. 


(i) Notify the Regional Director for the Fourth Region, 
in writing, within 10 days from the date of this Order, 
what steps have been taken to comply herewith. 


(B) Respondent Lummus Company, its officers, agents. 
successors, and assigns, shall: 


1. Cease and desist from: 


(a) Encouraging membership in Local 80, United As- 
sociation of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada, AFL-CIO, by refusing to employ James Kivlin 
and John Kivlin in violation of Section 8(a)(3) of the 
Act. 


(b) Discriminating against James Kivlin and John Kiv- 
lin by discriminatorily refusing to hire them because of 
Respondent Local 80’s discriminatory refusal to place 
their names on its out-of-work lists from which it makes 
referral of applicants to employment with Respondent 
Lummus and other contracting firms in its territorial 
jurisdiction for which it is the sole and exclusive source 
of referrals to employment. 


(c) In any other manner interfering with. restraining, 
or coercing James Kivlin and John Kivlin in the exer- 
cise of their rights guaranteed in Section 7 of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Jointly and severally with Respondent Local 80, 
make whole James Kivlin and John Kivlin for any loss 
of pay they may have suffered by reason of the dis- 
crimination against them, as provided in the section herein 
entitled, “The Remedy.” 
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(b) Preserve and, upon request, make available to 
the Board or its agents, for examination and copying, all 
payroll records, social security payment records, time- 
cards, personnel records and reports, and all other rec- 
ords necessary to analyze the amount of back pay due 
under the terms of this Order. 


(c) Post at its jobsite in Claymont, Delaware, copies 
of the notice attached hereto marked “Appendix B.”™ 
Copies of said notice, to be furnished by the Regional 
Director for the Fourth Region shall after being duly 
signed by Respondent Lummus’ representative be posted 
by Respondent Lummus immediately upon receipt thereof 
and be maintained by it for 60 consecutive days there- 
after in conspicuous places including all places where no- 
tices to its employees are customarily posted. Reason- 
able steps shall be taken by Respondent Lummus to in- 
sure that said notices are not altered defaced or covered 
by any other material. 


(d) Post at the same places and under the same con- 
ditions as sct forth in paragraph (¢) above and as soon 
as they are forwarded by the Regional Director for the 
Fourth Region copies of Respondent Local 80’s notice 
herein marked “Appendix A.” 


(e) Notify the Regional Director for the Fourth Region 
in writing within 10 days from the date of this Order, 
what steps have been taken to comply herewith. 


Dated, Washington, D. C. 


PHILIP RAY RODGERS, Member 
BOYD LEEDOM. Member 
JOHN H. FANNING, Member 
(Seal) NatioxaL Lasor Rexations Boarp 
8 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words “Pur- 


suant to a Decision and Order” the words “Pursuant to a Decree of the 
United States Court of Appeals, Enforcing an Order.” 
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Frank W. McCuttocu, Chairman, concurring in part 
and dissenting in part: 


I concur in the result reached by the majority insofar 
as the majority finds that Respondent Local 80, with re- 
spect to the Kivlins violated Section 8(b) (2) and (1)(A) 
of the Act. I dissent however from the finding that Re- 
spondent Lummus likewise violated the Act in that re- 
spect. 

Respondent Union has a collective-bargaining agree- 
ment with Delaware Mechanical Contractors Association 
which contains a provision for hiring exclusively through 
the Union’s hiring hall. The hiring hall clause has all the 
safeguards to insure its nondiscriminatory operation pre- 
scribed by the Board in its Mountain Pacific decision’ that 
is, it provides that referral shall be on a nondiscriminatory 
basis unaffected by such factors as union membership, 
bylaws, rules, ete. that the employer retains the right 
to reject any individual referred, and that the Union and 
the Employer will publicize the hiring hall provision 
by posting notice thereof. In addition to these Board- 
prescribed safeguards, the parties added further safe- 
guards of their own to insure that the hiring hall would 
be operated in a lawful manner. Thus, the contract pro- 
vides for a Joint Hiring Committee composed of em- 
ployer and union representatives to oversee the function- 
ing of the hiring hall, and to serve as a court of appeal 
for any applicant who has a grievance arising from its 
operation, with the right of further appeal to an im- 
partial umpire whenever the Committee should reach a 
deadlock over “a dispute concerning a refusal to register 
an applicant, the proper registration or dispatching of 
any applicant.” 

® Mountain Pacific Chapter of the Associated General Contractors, 
Inc.. 119 NLRB 883. This decision was overruled by the Supreme Court 
in Teamsters Local 357 v. N.L.R.B., 865 U. S. 667 on the ground that 


the Board could not make these standards conditions precedent to the 
validity of a hiring hall clause. 
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So far as the record shows, except in the case of the 
Kivlins, the hiring hall was administered in the non- 
discriminatory manner prescribed by the collective-bar- 
gaining contract. 

Although not a signatory to the aforesaid agreement, 
Respondent Lummus considered itself bound to observe 
its hiring provisions. 

The fact situation upon which Respondent Lummus is 
being held responsible by the majority for the disermina- 
tory refusal of Respondent Union to refer the Kivlins 
to jobs is thus as follows: 


Respondent Lummus is bound by a lawful arrange- 
ment, as the General Counsel concedes, to do all its hir- 
ing through the Union’s hiring hall; the Union has the 
right under the terms of its contract to require Lummus 
to do no hiring except through the hiring hall;° Lummus 
was unaware of the Respondent Union’s discriminatory 
refusal to consider the Kivlins for referral: in fact at 
the time of the original refusal Lummus was not even 
inaking use of the hiring hall; James Kivlin never told 
Lummus why he had been denied referral by the Union 
and John Kivlin never even applied to Lummus for a 
job; neither of the Kivlins sought to make use of the 
hiring hall’s appeals procedure. It is difficult to perceive 
under these cireumstances what Lummus did that was 
wrong so as to hold it responsible for the Union’s unlawful 
conduct. 

The majority finds, as a basis for holding Lummus re- 
sponsible for the Union’s conduct, that by adopting 
the terms of the hiring agreement, Lummnus constituted 
the Union its agent in selecting men to he hired and 
therefore Lummus is responsible for the unlawful con- 


10 Local $57, Teamsters v. N.L.R.B., 365 U. S. 667; Millwrights 
and Machinery Erectors Local Union No. 2471 (Otis Elevator Company), 
135 NLRB 79: Laborers and Hod Carriers Union, Local 652 (Jimmie I. 
Davis), 185 NLRB 43. 


19a 


Decision and Order of the Board 


duct of the Union. In support of this proposition, the 
majority cites four cases."? However, in three of these— 
Morrison-Knudsen, George D. Auchter and F. H. McGraw 
—the employer and union were parties to illegal hiring 
hall or closed shop arrangements. In the Cement Masons 
case only the union was a party respondent. In the pres- 
ent case, by contrast, the hiring arrangement with the 
representative of the employees was lawful, and Lummus’ 
conduct throughout was strictly in accordance with that 
arrangement. 

I think that this case presents a situation which calls 
for other than a mechanical application of the doctrine 
of respondeat superior. Without laboring the point, I 
hesitate to attribute to an employer statutory culpability. 
which is predicated on a finding of discrimination, in a 
situation where the employer’s action is dictated by a 
lawful hiring agreement and the employer is not apprised 
of and, so far as the record shows, is unaware of unlawful 
action taken by the other party to the agreement. Ab- 
sent a showing of authorization or ratification express 
or implied of the ultra vires action of the Union, I think 
the prerequisites for a finding of unlawful discrimination 
have not been established. 

Nor can IJ join in the view, ably expressed in the dis- 
senting opinion, that this case should be dismissed in 
its entirety because the Kivlins failed to exhaust the in- 
ternal appeals procedures set forth in the collective- 
bargaining agreement between Local 80 and the Associa- 
tion to which Respondent Lummus, though not a party, 
considered itself bound.* Preliminarily, it appears that 
the Kivlins were not members of Local 80, the contract- 
ing party, but rather were members of a sister local, 
and, as already noted, Lummus likewise was not directly a 
party to the agreement. Moreover, in addition to these 


11 See cases cited in footnote 3 of majority decision. 
12 Cf. International Harvester Company, 188 NLRB No. 88. 
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considerations, the appeals procedure, at least in its ap- 
plication to the instant case, lacked the standard of im- 
partiality upon which, in my view, the Board should in- 
sist, as a precondition to refraining from exercising its 
own undoubted jurisdiction. Thus, it appears that the 
prelminary step in the appeals procedure provides for 
resort to a Joint Hiring Committee composed of an equal 
number of employer representatives and of Local 80 rep- 
resentatives. Only in the event of a deadlock in the 
Joint Hiring Committee can resort be had to an im- 
partial umpire. In situations like that presented in the 
instant case, the common interest of the employer and 
union representatives would appear to militate against 
the likelihood of a deadlock and to preclude access to an 
impartial tribunal. Under these circumstances I think 
it would not effectuate the policy of the Act for the 
Board to withhold its processes in favor of the other- 
wise desirable alternative of letting parties resolve their 
disputes within their own arbitral framework. 


Dated, Washington, D. C. 


FRANK W. McCULLOUGH, Chairman 
NatiowaL Lapor Retattons Boarp 


Geratp A. Brows, Member, dissenting: 


I would dismiss this complaint. 

The referral plan pursuant to which the complainants 
sought and were refused referral was established by con- 
tractural provisions adopted by the Respondent. These 
provisions also provide for a Joint Hearing Committee 
composed of an equal number of employer and union rep- 
resentatives to supervise and control the operation of 
the job referral arrangement. In addition, machinery is 
provided for the resolution of any dispute or grievance 
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arising out of and relating to the administration of the 
referral plan. Thus, employees like the complainants with 
a grievance arising from a refusal to dispatch are given 
the right under the contract to appeal to the Joint Hiring 
Committee for relief and, in the event of a deadlock among 
the Committee members, they may take their case he- 
fore an impartial umpire: decisions of cithcr the Joint 
Hiring Committee or umpire are made final and binding 
on all parties. This grievance procedure and the related 
rights of appeal are publicized on the bulletin board in 
the hiring hall where the complainants sought referral. 
As is manifest from the foregoing, a contractual griev- 
ance machinery exists for handling the precise grievance 
which the complainants had when they were refused re- 
ferral. Despite the fact that the complainants were long- 
standing union members with knowledge of the grievance 
procedures, they made no attempt to avail themselves 
of this procedure, but instead filed the charges upon which 
the present complaint is based. The record does not dis- 
close any justification for the failure to invoke the avail- 
zble contract remedy and I am willing to assume that 
complainants’ resort to the contractual grievance ma- 
chinery would have been a futile act. In view of the na- 
tional policy in this field, which the Board itself has ree- 
ognized,* I would not entertain this proceeding. I believe 
that the statutory policy of promoting industrial peace 
and stability though the collective-hargaining process can 
hest he effectuated by the utilization of grievance machinery 
such as is contained in the contractual arrangement ap- 
plicable here." To require applicants to pursue these 
18 See International Harvester Company (Indiana Works), 138 
NLRB No. 88. 


14 See General Drivers, Warehousemen & Helners Local Union No. 
89, et al. v. Riss & Company, Inc., 372 U. S. 517 (decided March 18, 
1963), where the Supreme Court again has stated that the policy of the 
Act “can be effectuated only if the means chosen by the parties for the 
settlement of their differences under a collective-bargaining agreement is 
given full play.” 
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equitable and efficient procedures is neither unwarranted 
nor burdensome. Consequently, while I might agree with 
my colleagues that this record shows the complainants 
to have a meritorious grievance, I would take no action 
herein which would sanction bypassing the very ma- 
chinery devised for adjusting the grievance in the day-to- 
day operations of the referral system. If, following 
resort to such a grievance procedure, it appeared that 
the proceeding was tainted by fraud, collusion, or other 
irregularities, I would then, of course, proceed to remedy 
any violations of the Act.” 


Dated, Washington, D. C. 


GERALD A. BROWN, Member 
Nationa, Lasor Retations Boarp 


15 “There seems to be no difference in principle between Spielberg, 
where the offices of the NLRB were invoked after an arbitral award had 
been rendered, and the situation in which arbitration is available but is 
bypassed in favor of proceedings before the NLRB. The consideration 
of ‘voluntary settlement’ is as much defeated by ignoring the contractual 
forum as by attempting to relitigate its award.” Dunau, Contractual 
Prohibition of Unfair Labor Practices: Jurisdictional Problems, 57 Col. 
L. Rev. 52, 59-60 (1957). 


16 See Precision Fittings, Inc., 141 NLRB No. 92. 
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NOTICE TO ALL MEMBERS OF LOCAL 80, UNITED 
ASSOCIATION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND PIPE FITTING 
INDUSTRY OF THE UNITED STATES AND CAN- 
ADA, AFL-CIO 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, as amended, we hereby give notice that: 


WE WILL Not cause or attempt to cause the Lum- 
mus Company, or any other contracting firm in our 
territorial jurisdiction for whom we are the sole 
and exclusive source of referrals to employment. 
to refuse employment to James Kivlin or John 
Kivlin in violation of Section 8(a)(3) of the Act. 
except to the extent that such rights may be af- 
fected by an agreement requiring membership in 
a labor organization as a condition of employment 
as authorized by Section 8(a)(3) of the Act, as 
modified by the Labor-Management Reporting and 
Disclosure Act of 1959. 


WE WILL NoT in any other manner restrain or 
coerce employees in the exercise of rights guaran- 


- 


teed them in Section 7 of the Act, except to the 
extent that such rights may be affected by an 
agreement requiring membership in a labor organi- 
zation as a condition of employment as authorized 
by Section 8(a)(3) of the Act, as modified by the 
Labor-Management Reporting and Disclosure Act 
of 1959. 
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We wit, jointly and severally, with the Lummvs 
Compasy make James Kivlin and John Kivlin 
whole for any loss of pay they may have suffered 
as a result of the discrimination against them re- 
lating to loss of employment opportunities with 
the Lummvus Company. 


We wu make James Kivlin and John Kivlin 
whole for any additional loss of pay they may have 
suffered as a result of the discrimination against 
them relating to employment opportunities with 
any of the aforesaid contracting firms. 


We wi notify, in writing, the Lummus Com- 
pany and the aforesaid contracting firms that we 
have no objection to the hiring or employment of 
James Kivlin and John Kivlin. 

We wu notify, in writing, James Kivlin and 
John Kivlin, that we have no objection to their 
hiring by the Lummus Company or any of the 
aforesaid contracting firms. 


Locat 80, Usirep AssociaTION OF 
JOURNEYMEN AND APPRENTICES OF 
THE PLrumsBinc anp Pree Firrine 
Ispustry oF THE Unitep STATES 
AND Cawnapa, AFL-CIO 

(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 consecutive aye from the 


date of poring: and must not be altered, defaced, or covered by any other 


materia: 


Employees may communicate directly with the Board’s Regional 
Office 1700 Bankers Securities Building, Walnut & Juniper Streets, Phila- 
delphia, Pa. (Tel. No. PEnnypacker 5-2612), if they have any question 
concerning this notice or compliance with its provisions. 
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NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effect the policies of the National Labor Relations Act, as 
amended, we hereby notify our employees that: 


WE WILL Nor encourage membership in Locat 80, 
Unirep ASsocIATION oF JOURNEYMEN AND APPREN- 
TICES OF THE PLumBinc aNnpD Pree Firrine Inpustry 
or THE Unirep Srares axp Canapa, AFL-CIO, by 
refusing to employ James Kivlin and John Kivlin 
in violation of Section 8(a)(3) of the Act, except 
to the extent that such rights may be affected by 
an agreement requiring membership in a labor or- 
ganization as a condition of employment as author- 
ized by Section 8(a)(3) of the Act, as modified by 
the Labor-Management Reporting and Disclosure 
Act of 1959. 


WE WILL not discriminate against James Kivlin 
and John Kivlin for employment by refusing to 
hire them because of the discriminatory refusal of 
Locat 80, Unrrep Association oF JOURNEYMEN AND 
APPRENTICES OF THE PLumBING AND Pree Frrrinc 
Inpustry oF THE Unrrep States anp Cayapa, AFL- 
CIO, to place their names on its out-of-work lists 
from which it makes referral of applicants to em- 
ployment with the Lummus Company and other con- 
tracting firms in its territorial jurisdiction for 
which it is the sole and exclusive source of refer- 
rals to employment. 
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We wit not in any other manner interfere with, 
restrain, or coerce employees in the exercise of 
rights guaranteed in Section 7 of the Act, except to 
the extent such rights may be affected by an agree- 
ment requiring membership in a labor organiza- 
tion as a condition of employment as authorized 
by Section 8(a)(3) of the Act, as modified by the 
Labor-Management Reporting and Disclosure Act 
of 1959. 


We wi, jointly and severally, with the above- 
named Union, make whole James Kivlin and John 
Kivlin for any loss of pay they may have suffered 
as a result of the discrimination against them. 


LUMMUS COMPANY 
(Employer) 


(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. 


Employees may communicate directly with the Board’s Regional 
Office 1700 Bankers Securities Building, Walnut & J hag Streets, Phila- 
delphia, Pa. (Tel. No. PEnnypacker 5-2612), if they have any question 
concerning this notice or compliance with its provisions. 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


Division or TrruaL Examivers 
Washington, D. C. 


re 
Lummvus Company 


and 


James J. Krvury, An Individual. 
Case No. 4-CA-2361. 


_ a 
Locat 80, Unrrep Association of JOURNEYMEN AND AP- 
PRENTICES OF THE PLumBING aNnD Pree Fitrine Ixpustry 
OF THE Unitep States anp Canapa, AFL-CIO 


and 


James J. Krvury, An Individual. 
Case No. 4-CB-717. 
re 


David Reisman, Esq., for the General Counsel. 

Arthur Mermin, Esq., of Cahill, Gordon, Reindel & Ohl, 
80 Pine Street, New York, N. Y., for the Respondent 
Company. 

James J. Walsh, Esq., Wilmington Trust Building, 10th 
& Shipley Streets, Wilmington, Del., for the Respondent 
Union. 

Thomas J. Feeney, Jr., Esq., 8426 West Chester Pike, 
Upper Darby, Pa., for the Charging Party. 
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Before: 


James A. Shaw, Trial Examiner. 
Statement of the Case. 


Upon charges filed by James J. KXivlin, on June 1, 1961, 
against Lummus Company, herein called Lummus, and 
Local 80, United Association of Journeymen and Appren- 
tices of the Plumbers and Pipe Fitting Industry of the 
United States and Canada, AFL-CIO, herein called Local 
80 or the Union, the General Counsel of the National La- 
bor Relations Board acting through its Regional Director 
of the Fourth Region, on October 27, 1961, issued a con- 
solidated complaint against Lummus and Local 80. The 
complaint alleged that Lummus and Local 80, had engaged 
in and were engaging in unfair labor practices, violative 
of Sections $(a)(3) and (1) of the National Labor Rela- 
tions Act, by Lummus, and Sections 8(b)(1)(A) and 
8(b)(2) of the Act (61 Stat. 136, herein called the Act) by 
Local 80. In essence the complaint alleged that Lummus 
and Local 80 at all times material herein were parties to 
an agreement which required Lummus to hire such plumb- 
ers and pipefitters as “* * * they needed exclusively 
through Respondent Union and only upon referral, clear- 
ance and approval by Respondent Union”;’ that since on 
or about March 14, 1961 “Respondent Union, through its 
agent Kennedy, has failed and refused to allow Kivlin 
and his brother John Kivlin, to register for referral at 
Respondent Union’s hiring hall in Wilmington, Delaware, 
for employment with various employers, including * * *” 
the Respondent Lummus; and that since “* * * March 14, 
1961, Respondent Employer has failed to hire Kivlin and 
his brother, John Kivlin, for the reasons set forth * * *” 
above, and “* * * because of the exclusive hiring arrange- 
ment * * *” between the parties. In due course Lummus 


1 Quotes from complaint. 


Se RS SS 
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and Local 80 filed their answers to the complaint, in which 
each denied that they had engaged in the alleged unfair 
labor practices. 

Pursuant to notice, a hearing at which all parties were 
represented, was held before the undersigned on January 
8, 1962, in Wilmington, Delaware, all parties were afforded 
an opportunity to argue orally before the undersigned 
and to file briefs. Counsel for the General Counsel, Lum- 
mus, and Local 80, waived oral argument at the conclusion 
of the hearing herein, and filed briefs with the undersigned 
on or about February 12, 1962. Thereafter, on or about 
March 30, 1962, the undersigned received a letter from 
counsel for the Respondent Lummus as regards certain 
recent decisions of the Board, which he considered appli- 
cable to the issues herein. On or about April 4, 1962, the 
undersigned received a letter from the General Counsel 
as regards the cases cited in the letter from counsel for 
Lummus. Thereafter, a “reply” to the General Counsel’s 
letter of April 3, 1962, was received by the undersigned on 
or about April 6, 1962. The undersigned at this time ad- 
vises all parties that he has considered the contents of 
the letters referred to in the light of the record considered 
as a whole including the briefs of the parties which as 
indicated above were received by him in due course, and 
within the time allotted counsel for the parties at the hear- 
ing herein. 

Upon the entire record in the case and from his obser- 
vation of the witnesses, the undersigned makes the fol- 
lowing: 


2 See infra, in re specific averments of the Respondents in avoidance 
of certain specific allegations in the combined complaint. 
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Findings of Fact. 
I. The business of the Respondent Lummus 


The complaint alleges, and the parties stipulated at the 
hearing herein, that; Respondent Employer is, and has 
been at all times material herein, a corporation duly or- 
ganized under, and existing by virtue of the laws of the 
State of Delaware and maintains its principal office and 
place of business in New York City, New York. At all 
times material herein Respondent Employer has been en- 
gaged in industrial engineering and construction in vari- 
ous States other than New York and including New Jer- 
sey. During the past vear Respondent Employer per- 
formed construction and engineering services in States 
other than New York amounting in value to more than 
$100,000 annually and the “Respondent Employer is and 
at all times material herein has been engaged in commerce 
in the meaning of Section 2. subsection 6, and 7 of the 
Act.” 

From all of the foregoing the undersigned finds that 
Lummus Company, the Employer herein, is engaged in 
commerce within the meaning of the Act. 


II. The Respondent labor organization involved 
Local 80, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, is a labor or- 


ganization within the meaning of Section 2(5) of the Act. 


TII. The unfair labor practices 


Succinetly stated the principal issues herein are: (1) 
whether or not a lawful “hiring hall agreement” between 
Local 80 and Lummus was discriminatorily applied to the 
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Charging Party, James J. Kivlin, and his brother John 
J. Kivlin; and (2) the issue as to the credibility of the 
witnesses who testified at the hearing herein. To the un- 
dersigned at least, the latter is by far the most worrisome, 
and quite frankly has perturbed him no end. That this 
is so will be obvious to all concerned as the undersigned’ 
resume of what transpired at times material herein un- 
folds below. 

Let us first look at the agreement between the parties. 
she record clearly shows that at all times material herein 
the parties, ‘hat is Tocal 80 and Lummus, “since on or 
about June 15, 1959, have been parties to and maintained 
in force and effect a collective bargaining agreement rv- 
lating to hire, tenure, terms and conditions of employ- 
ment of plumbers and pipefitters. 5. Said agreement re- 
ferred to above in paragraph 7, contains inter alia. the 
following provisions”: 


ARTICLE VI 


Section 5. Excivsive Hinryc. Contractors shall 
hire qualified journeyman plumbers and pipefitters 
by calling the union. Whenever an employer re- 
quires a journeyman plumber or pipefitter on any 
job, he shall notify the local union office, either in 
writing or by telephone, stating the location, start- 
ing time, approximate duration of the job. the 
type of work to be performed, and the number of 
workmen required. 


Section 7. (B) Referral of Men. Upon the re- 
quest of a contractor for Journeymen Plumbers or 
Pipe Fitters, the union shall immediately refer 
qualified and competent registrants to that con- 
tractor in sufficient number required by the con- 
tractor in the manner and under the conditions 
specified in this agreement from the appropriate 
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“out of work” list in the following order of re- 
ferral: 


(1) All journeymen shall be referred from Group 
1 in successive order as their names appear 
on the “out of work” list and, when Group 1 
has been exhausted. 


(2) Then, all journeymen from Group 2 in suc- 
cessive order as their names appear on the 
“out of work” list. 


When journeymen plumbers and pipe fitters who 
are listed in Group 2 have attained seniority, their 
names shall be automatically transferred and listed 
in Group 1. This referral procedure shall be fol- 
lowed except that (1) requests by contractors for 
key men to act as supervisors, general foremen or 
foremen shall be honored without regard to the 
requested man’s place on the “out of work” list, 
(2) requests by contractors for particular plumb- 
ers or pipe fitters previously employed by the con- 
tractor and who have been laid off or terminated 
by the contractor within one hundred and fifty 
(150) days previous to the request shall be hon- 
ored without regard to the requested man’s place 
on the “out of work” list, and (3) bona fide re- 
quests by contractors for plumbers or pipe fitters 
with special skills and abilities will be honored. 
The dispatcher shall dispatch persons possessing 
such skills and abilities in the order in which their 
names appear on the “out of work” list. Such a 
decision of the dispatching agent in referring reg- 
istrants is appealable to the Joint Hiring Com- 
mittee as herein provided. 


At the hearing herein the parties entered into the fol- 
lowing stipulation as regards the agreement between Lo- 
cal 80 and Lummus: 
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Mr. Reisman: Next, Mr. Trial Examiner. I 
would like to first offer as General Counsel's Ex- 
hibit No. 2 an agreement, 1959 Agreement between 
the Delaware Mechanical Contractors Association 
and the Plumbing and Heating Contractors Assxo- 
ciation of Delaware, Inc., and Local Union 80, the 
Respondent herein. And I would like to offer this 
in evidence as the agreement referred to and quoted 
from in paragraph 5 of the Complaint, with the 
further stipulation that the company will stipulate 
that it was bound by the hiring provisions in Gen- 
eral Counsel’s Exhibit 2, to wit, Articles IV, Sec- 
tions 4 through 9, and the company was bound 
by virtue of a national agreement with the Inter- 
national with which Local 80 is affiliated. 

However, the company was not a member of 
the Delaware Mechanical Contractors Association 
at any time and didn’t sign this particular con- 
tract, although they indicated they were hound by 
it by virtue of another agreement. 

Trial Examiner: As I understand it, that is a 
stipulation between Counsel for the Respondent 
Company in Case No. 4-CA-2361 and Counsel for 
the General Counsel. 

Mr. Mermin: That is correct. I don’t think I 
am saying anything contrary to what Mr. Reisman 
said when I say the company considered itself 
bound during this relevant period by virtue of the 
provisions of an agreement with the International 
Union. That is. with respect to the hiring provi- 
sions of this local contract. 

Trial Examiner: I would take it that this stip- 
ulation is strictly between the Respondent Company 
and the General Counsel? 

Mr. Reisman: The Union has admitted this in 
effect already. 
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Trial Examiner: All right. Do you join the 
stipulation? 

Mr. Walsh: I so join. 

Trial Examiner: Very well. So stipulated. 

The record will show all parties have stipulated. 


James J. Kivlin, the Charging Party, is a “steamfitter- 
welder,” by trade and has been for 20 or more years. He 
is a member of Local 420, Philadelphia, Pennsylvania, of 
the Plumbers Union, and has been since 1946. On or 
about February 22, 1961, he was referred to Local 80 by 
one of the business agents of Local 420, who told him that 
Charles Kennedy, the business agent for Local 80 had 
asked for welders. Kivlin went down to Wilmington, Del- 
aware, and went to Local 80’s offices and saw Kennedy 
that same day. From what the undersigned is able to glean 
from the record, he told Kennedy that he had been sent 
down to Local 80 by one of the business agents for Local 
420. He then handed him a “paper” of some kind and 
showed him his membership card. Kennedy gave him a 
referral slip and told him to report to the Bechtel Corpo- 
ration job in Newcastle, Delaware, the next morning. 
Kennedy’s secretary, Marlene L. Tambourelli of whom 
more anon below was present at the time. 

Kivlin went out to the Bechtel job site the next morning, 
February 23, 1961, and reported to the union steward on 
the job who took him over to “a little shanty” where they 
give the welding tests. The record clearly shows that all 
applicants for employment as welders for the Bechtel 
Corporation are required to take a test. The importance 
of this procedure will be apparent below. 

Upon their arrival at the place where the tests are given 
the union steward turned Kivlin over to one Domminick 
Baffone, who was in charge of the testing. Baffone was 
a member of Local 80. The importance of this observa- 
tion will likewise be apparent below. 
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Though Kivlin’s testimony as regards what transpired 
during the tests, consumes many pages of the record 
herein, the undersigned is convinced that in the final 
analysis its importance, insofar as the issues herein are 
concerned, is that he failed the test. Suffice it to say at 
this point, that Kivlin’s demeanor while he was testifying 
in this regard indicated to the undersigned that he was 
very bitter over the whole affair and felt that Baffone 
had not given him a fair test. The real importance of 
the incident insofar as the issues herein are concerned 
will likewise be apparent below. 

After he was advised by Baffone that he had failed the 
test, Kivlin went to Bechtel’s office to lodge a complaint 
about his treatment by Baffone. He testified that he 
“* * * eouldn’t get anybody to identify himself who had 
anything to do with the supervision of the man over in 
the shanty,” meaning Baffone who gave him the welding 
test... Insofar as the undersigned is concerned Nivlin 
made no further effort to avail himself of the grievance 
procedures set forth in the agreement of the parties. 
That the incident was not a “closed” issue, so to speak, 
is amply demonstrated below. 

Even though he failed the test, Bechtel paid Kivlin for 
21% hours work. After he was paid off he went back to 
Local 80 and talked to Kennedy. His account of what 
transpired at this time is best told in the following ex- 
cerpt from his testimony on cross examination: 


A. Well, Kennedy was there, his secretary was 
there, there were a couple of fellows he was talk- 
ing to in the office. And like a Union Hall they 
come and go. There were a couple of fellows out 
in the day room, which I spoke to, which I men- 
tioned before about getting the directions from. 

Let me see. No, that is another time. 


3 Quotes from the testimony of James J. Kivlin. 
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There were two guys in his office. Kennedy was 
putting one to work. I think one was an appren- 
tice boy. 

Q. Was his secretary present? A. I don’t know. 
His secretary was there too, yes. 

Q. What time of day was this? A. I guess that 
was about 2 o’clock or—well, no—it was anywhere 
between 1 o’clock and 2:30. Between that time. 

Q. How long did this conversation take place be- 
tween you and Mr. Kennedy in the presence of at 
least his secretary and some other persons? A. 
That was the longest conversation I had with him. 

Q. And was this part of the heated discussion 
that you had? A. Well, I was telling him what hap- 
pened down there. He wanted to know what hap- 
pened down at the Bechtel job. And I told him. 
‘And he said that he couldn’t understand, because 
the foreman was a nice guy. And I told him just 
what happened. And he said that he would talk 
to Baffone or something similar to that. And I 
told him that the man told me he didn’t like the 
way I walked on the job. 

Q. On this occasion was your brother with you? 
A. No, John wasn’t with me. 

Q. So, the conversation then took place in the 
presence of Mr. Kennedy, his secretary, and some 
other men that you don’t know? A. The door was 
wide open. And the other men—one man was sit- 
ting in the office listening to part of it. In the 
middle he got up and walked out someplace. And 
there were a couple of men out in the hall, I think, 
something like that. They came in later as we were 
talking. We had a conversation, a good half hour, 
or thirty-five minutes, something like that. 

Q. Now, after this conversation, this long con- 
versation, you left the Hall at that point? 
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Or did you remain in the Hall? A. No. Ken- 
nedy told me that he would see what was going on 
and stop down again and keep in touch, or he 
would call the Business Agent, he needs welder. 
And I left and went home. 


Kennedy's account of the incident is at some variance 
with that of Kivlin, particularly as regards a threat 
against him personally by Kivlin during their conversa- 
tion. According to Kennedy his secretary, Marlene Tam- 
bourelli, was present at the time the conversation took 
place. Due to the importance that the undersigned places 
on the testimony of Kennedy and Mrs. Tambourelli as 
regards his ultimate disposition of the issue herein as to 
credibility he feels that the following excerpts from their 
testimony as regards the February 23, 1961, incident 
should be inserted herein below at this stage of his report. 

Let us first consider Kennedy’s testimony in this regard: 


Q. (By Mr. Walsh) What conversation, if any. 
did you have with Mr. Kivlin? A. He came to my 
office and told me that he felt he hadn't been given 
a fair test and what could I do about it. I said 
“I can’t do anything about it” because I don’t have 
anything to do with the employer. “All I can do 
is refer a man to an employer.” If he qualifies 
for what he is sent for, or if they reject him, I 
can’t do anything about it. 

So then he threatened me and told me to come on 
out in the street, that he had licked better guys 
than me. And I asked him to get out of the office. 

Q. Did vou threaten Mr. Kivlin at any time? A. 
No, sir. 


Trial Examiner: Now, this is in February? 

The Witness: That is right. 

Trial Examiner: After the incident at the Bech- 
tel job? 
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The Witness: Absolutely. 
Trial Examiner: All right. 


Mrs. Tambourelli’s account of the incident was as fol- 
lows: 


Q. Do you recall any unusual incident on Febru- 
ary 22 or 23 of 19612 A. I don’t know if it was 
the 22nd or the 23rd, but there was an argument 
in Mr. Kennedy’s office. 

Q. All right. Between whom was this argument, 
if you know? A. I believe Mr. James Kivlin and 
Mr. Kennedy. 

Q. Is that the gentleman to the right of Counsel 
on the opposite side of the table? A. Yes, sir. 

Q. Did you have the ability to hear the nature 
of the argument? A. I was in the adjoining office. 
I usually don’t make it my business to listen to 
arguments. But I did hear Mr. Kivlin threaten 
Mr. Kennedy at this time. 

Q. How did he threaten him? Do you know 
what he actually said? A. He called him an old 
man. And I believe he had said that he had some- 
thing to do with that test that he had down there. 


She reiterated her testimony as regards the above in- 
cident a short while later on direct examination, however 
in the course of the latter she added the following, which 
the undersigned considers likewise pertinent to his over- 
all appraisal of the “pestiferous” credibility issue he is 
faced with herein: 


A. Mr. Kivlin was shouting, if I remember right, 
about Mr. Kennedy—something about this job, it 
wasn’t right, or he had failed the test. And I think 
Mr. Kennedy got a little excited, and he said “leave 
my office,” something of that sort. And that was 
about all. (Italics supplied.) 
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From the foregoing it is obvious that we have a serious 
credibility issue as regards what transpired in Kennedy's 
office on February 23, 1961, upon Kivlin’s return from the 
Bechtel jobsite. For reasons which will be thoroughly 
discussed and disposed of below in that section of this 
report concerned with another incident on March 14, 1961, 
the undersigned is inclined to and does credit Kivlin’s 
account of what transpired and was said in Kennedy's 
office on the afternoon of February 23, 1961. In passing 
however he feels compelled to make the observation that 
he is convinced that the discussion was a “heated” one, so 
to speak, and that the atmosphere was not as tranquil as 
Kivlin’s testimony would suggest to a novitiate. 

As indicated above one of the most important issucs 
herein concerns the testimony of the General Counsel's 
witnesses as regards an incident which the complaint al- 
leges occurred on or about March 14, 1961, in Kennedy's 
office at Local 80. The undersigned has reference to the 
allegation in the complaint, that: “S. Since on or about 
March 14, 1961, Respondent Union, through its agent Ken- 
nedy, has failed and refused to refer, and has failed and 
refused to allow Kivlin and his brother, John Kivlin. to 
register for referral at Respondent Union’s hiring hall 
in Wilmington, Delaware, for employment with various 
employers, including Respondent Employer.” The Re- 
spondents in their answers denied that such an incident 
occurred. In the considered opinion of the undersigned 
here lies the crux of the case. 

The General Counsel in support of his contention in 
this regard called four witnesses, John Kivlin, James 
Kivlin, Joseph N. Henderson and John J. Quinlan. After 
long and careful consideration of the entire record the 
undersigned is convinced that the testimony of John B. 
Kivlin best portrays what transpired on the day in ques- 
tion, March 15, 1961, in Kennedv’s office. His observa- 
tion in this regard is predicated upon his observation of 
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John Kivlin while he testified. He impressed the under- 
signed as an honest and intelligent witness whose de- 
meanor belied any suggestion of anger towards either 
Kennedy or any other participants in the hearing. 

The record shows that the Kivlins arrived at Local 80’s 
hall at around 7:30 A. M. on March 15, 1961. They went 
to the hall pursuant to instructions from Page, one of 
the business agents of Local 420 in Philadelphia, Pennsyl- 
vania, to which they both belonged. They had been mem- 
bers of this local for many years, James since 1946, and 
John for about 5 years, at times material herein. When 
they arrived at the hall, they found several other mem- 
bers of their local present including Joseph N. Hender- 
son and John Joseph Quinlan,‘ who were also seeking 
employment through Local 80. As indicated above what 
transpired when they entered Kennedy’s office is best told 
in the language of John Kivlin. 


Q. Can you tell us as best you can recall what 
was said in this office and by whom? <A. Yes. We 
went in the office. My brother walked up to Busi- 
ness Agent Kennedy and introduced himself. He 
said “We were sent down here for a job by our 
Agent Page.” So, immediately Mr. Kennedy started 
to shake his head. He said, “I remember you from 
before. You had a fight with one of my executive 
board members.” He said, “You gave him a hard 
time.” 

My brother said, “I don’t know anybody here 
but you. How could I have a fight with anybody?” 

So he said, “Well, you did.” 

And he said, “You ain’t working here.” 

‘And at the time he turned to me and said, “Who 
are you?” 

Before I could say anything, my brother said, 
“He is my brother.” 


* See infra for the testimony of Henderson and Quinlan. 
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He said, “You ain’t working here either.” 

At that time my brother said, “Look, I have some 
rights.” 

He said, “Down here you don’t have any rights.” 

At that point my brother said, “What about the 
list? How about the hiring list?” 

He said, “I told you you weren’t working here.” 

And at that point the argument got to be like 
an argument, a little heated. So, they cursed one 
another back and forth. Mr. Kennedy jumped from 
behind his desk and got red in the face. He mo- 
tioned with his hands get out, get out. And he 
walked right into us pushing us out of the office. 
not touching us, though. 

My brother said, “Look, Kennedy, you are an 
old man. Don’t you touch me.” 

And at that I opened the door. We went out 
of the office. 

Then we figured we will get to the telephone and 
call our office to see what the story was, because 
we figured when we went down there, we had a 
job, because we were told he needed welders. 


John Kivlin further testified that Kennedy made cer- 
tain obscene remarks as regards Page, the business agent 
of Local 420, who had sent the Kivlins down to Local 80. 
As the undersigned sees it they were to the effect that 
Kennedy was running Local 80, and it was none of Page’s 
business who he referred to jobs that were in his juris- 
diction. He also testified that he personally did not talk 
to Kennedy while he was there because, he “* * * didn't 
have a chance to open my mouth,” as they left Kennedy's 
office, he stopped and talked to one of the members of 
Local 420, John J. Quinlan, who was also waiting to sec 
Kennedy about a job. 

As indicated above James Kivlin, the Charging Party 
herein, was present throughout the above-described inci- 
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dent in Kennedy’s office. His testimony in this regard 
fully corroborates that of his brother John as regards 
what transpired during their interview with Kennedy on 
or about March 15, 1961. 

As indicated above one of the principal issues herein 
is whether or not the Kivlins met with Kennedy on March 
15, 1961. The undersigned has set forth above a resumé 
of the testimony of the Kivlins in this regard. We now 
turn to the testimony of James N. Henderson and John 
Joseph Quinlan who testified that they too were present 
on or about March 15, 1961, at Local 80’s offices when the 
Kivlins arrived and went in to see Kennedy. They too 
testified that the incident occurred sometime between 7:30 
A.M. and $ A. M. They further testified that they were 
present and overheard “loud noises” as the Kivlins left 
Kennedy’s office. Quinlan’s account of what they observed 
as the Kivlins left Kennedy’s office on the date in ques- 
tion is best told in the following excerpt from his testi- 
mony in this regard: 


Q. What did they do, to your observation? A. 
Well, as far as I know they went right into the 
office after they knocked on the door. 

Q. You saw them go into Kennedy’s office? A. 
That is right. I at that time was making out an 
application. 

Q. Now, did you hear anything that went on in 
the office? A. No. 

Q. Did a time come when the office door opened? 
A. Oh, yes. 

Q. And did you observe or hear anything at that 
time? A. Yes. I heard Jimmy say, “Don’t come 
near me old man or I will thump you.” 


Trial Examiner: Did what? 
The Witness: I heard Jimmy Kivlin say “Don’t 
come near me, old man, or I will thump you.” 
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Trial Examiner: Thump you? 

The Witness: That is right. 

Trial Examiner: I haven’t heard that word for 
a long time. 


Q. (By Mr. Reisman) What did the Kivlins do 
after that? A. Well, Jimmy went outside. Johnny 
stayed in there a few more minutes. 

Q. What, if anything, did John say right after 
he got out of the office? A. Well, he did come over 
and he kneeled on the floor and he started talking 
to me. He said, “Gee, I didn’t get a chance to 
open my mouth.” And his brother Jimmy opened 
the door and said, “John, what are you talking to 
that—”—there is a lady present, I can’t put the 
rest of it in there—“that guy,” meaning me. 

Q. It is a swear word? A. Yes. 


Mr. Reisman: No further questions. 


Though Kennedy specifically denied that he met with 
the Kivlins in his office on or about March 15, 1961, never- 
theless there is considerable testimony in the record that 
belies his contention in this regard. For example Ken- 
nedy himself testified as follows in regard to James Kiv- 
lin when interrogated by counsel for the Respondent 
Lummus. 


Q. (By Mr. Mermin) A question was asked of vou 
with respect to the Lummus job and Mr. Kivlin’s 
relationship to a Lummus job. I am not sure that 
I understood either the question or your answer. 


Trial Examiner: Neither did I. I am glad you 
brought that up. 


Q. (By Mr. Mermin) Do you recall that Mr. 
James Kivlin ever discussed with you a job at the 
Lummus Company? A. No, he never discussed a 
job with me. 
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Q. At Lummus? <A. That is right. 

Q. As I recall it, your reply to your Counsel’s 
question was you told him—“I told him” meaning 
Kivlin “to register.” A. That is right. 

Q. Do you recall what date you were referring 
to when you made that reply? A. That wes back 
in March, March 14th. 


Trial Examiner: That is what the record shows. 


Q. (By Mr. Mermin) Did you see Mr. Kivlin at 
any time from March all the way then through the 
end of May? A. I did not. 

Q. That is James Kivlin?: A. That is right. 

Q. You never saw him from March through the 
middle of May to your knowledge at all? A. No, 
sir, I did not. 


Mr. Mermin: That is all I have. 
Trial Examiner: All right. You may cross 
examine. (Italics supplied.) 


Kennedy further testified at the hearing herein on di- 
rect examination that “* * * never knew John Kivlin in 
my life,” and to the further effect that the first time he 
ever even saw him was when he testified at the hearing 
herein. 

Kennedy also testified that he saw James Kivlin only 
once after their conversation in his office on February 23, 
1961." Since his testimony in this regard is, in the con- 
sidered opinion of the undersigned, of considerable im- 
portance in his ultimate disposition of the obvious issue 
as to Kennedy’s credibility as a witness the following ex- 
cerpt therefrom is inserted below: 


Q. And how long did he remain away from the 
date to which you referred when he came back 


5 See supra, 
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from the Bechtel job? A. I guess it was some- 
where around in March when he came back. 

Q. Who was present on that occasion? A. Mrs. 
Tambourelli, and the janitor, Mr. King were pres- 
ent at that time. 

Q. What conversation, if any, took place on that 
date? A. He said he was in the Hall. But I don't 
remember the man on the 14th. 


Trial Examiner: I didn’t get that at all. 
The Witness: I say I can remember the man 
being in the Hall on March 14th. 


Q. (By Mr. Walsh) Now, where did you see him, 
then, if he was not in the Hall? A. I saw him 
standing out on the sidewalk. My office is like this. 
and there is a big window right here. And tho 
sidewalk is right here (indicating). 

He was standing out here talking to another fel- 
low. I don’t know who it was. 


Significantly neither Mrs. Tambourelli nor King were 
queried by counsel as regards the “window incident.” 
Consequently the record is barren of further testimony 
in this regard. However, James Kivlin testified that he 
did return to Local 80’s hall after the March 15 incident. 
He testified that one of the business agents for Local 
420, his home local, had told him that he had tried to 
“make amends” with Kennedy but had been unsuccessful, 
and suggested that he go down to Local 80 and talk things 
over with him. Here again the story is best told in the 
following excerpt from James Kivlin’s credible testimony: 


The Witness: I was told to go down there and 
try to make amends with Kennedy. Our Business 
Agent told me that he had called on the phone and 
tried to make amends with the Business Agent Ken- 
nedy and for me to go down there. I didn’t want 
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to go near there. But I went down. And I was 
standing there talking to a couple of fellows. And 
Kennedy told me that there was no sense in me 
hanging around here, that I was going to get hurt. 
That is the second time he told me that. But he 
said there was no sense me hanging around, I was 
going to get hurt. 


Q. (By Mr. Reisman) What occasioned him talk- 
ing to you? A. I don’t know what the occasion 
was. I was standing outside the Hall. He said 
hello to one of the fellows outside the Hall. I 
was talking to two welders that I knew. 

Q. What did he do when he was talking to these 
other fellows? A. He didn’t talk to them. He said 
hello to them and walked by. He said hello. I 
looked at him. He said “There is no use you hang- 
ing around here, you are going to get hurt.” 

Q. That was the end of the conversation? <A. 
Yes. 


Insofar as the record is concerned this was the last con- 
tact that either of the Kivlins had with Kennedy. In all 
the circumstances the undersigned credits James Kivlin’s 
account of his meeting with Kennedy outside the hall, 
and discredits Kennedy’s testimony that he only saw 
James Kivlin from the “large window” in his office on 
or about the time in question. 

After long and careful consideration the undersigned 
credits the testimony of James and John Kivlin, as re- 
gards the March 10, 1961, incident and discredits Ken- 
nedy’s testimony to the effect that no such incident oc- 
curred. As the undersigned sees it the importance of the 
March 15, 1961, incident is that Kennedy not only refused 
to let the Kivlins register for employment with Local $0. 
but ordered them out of his office. In the circumstances 
it would have been futile for either James or John 
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Kivlin to have filled out an application blank and filed 
it with Kennedy for future reference to employers with 
whom Local 80 had contractual relations such as Bechtel 
and the Respondent Lummus, and the undersigned so 
finds. Consequently he rejects this facet of the defenses 
offered by the Respondents herein to the allegations in 
the complaint as regards the unfair labor practices they 
are charged with. 

This brings us up to the case as to the Respondent 
Lummus. The record shows that at all times material 
herein that the Respondent Lummus was engaged in the 
construction of an “Ethyleneoxide” plant for the Sun- 
Olin Chemical Company at Claymont, Delaware. As 
indicated and discussed above Lummus and Loeal 80 were 
parties to an oral agreement to the effect that Lummus 
would hire all of its plumbers and pipefitters through 
Local 80. It was the practice for Lummus to notify Local 
80 in advance as regards the number of employees it 
needed to carry on its operations on a certain date. For 
example a superintendent or foreman in charge of a cer- 
tain phase of its operations would fill out an “Employ- 
ment Requisition” form for “manual employees” and send 
it to the Personnel Department” in which he would re- 
quest so many laborers, boilermakers, ironworkers, pipe- 
fitters ete. to report to work on a certain date. The 
personnel department would then get in touch with the 
various labor organizations with whom it had agree- 
ments and “order” the number of employees needed for 
the job in question. By this method the Employer saved 
considerable time and worry over the recruitment of 
workers, especially in situations where skilled craftsmen, 
such as welders, pipefitters, carpenters and the like are 
needed to complete the job at hand. There is nothing new 
or novel about this method of recruiting a labor force. 
It is and has been settled policy in the construction in- 
dustry for decades, and a fact that is a matter of notori- 
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ous and common knowledge to all of us. As indicated 
above the General Counsel makes no contention that the 
foregoing arrangement between the parties was in and 
of itself violative of the Act. It was in the light of the 
foregoing and its application to the Kivlins that we are 
primarily concerned with herein. 

The events leading up to James Kivlin’s trip to the 
Lummus jobsite on May 22, 1962, are in the considered 
opinion of the undersigned of the utmost importance, 
particularly his testimony as regards his brother John 
Kivlin and his procurement of a job at times material 
herein through Local 26, of the Plumbers Union. For 
this reason the undersigned feels compelled to insert the 
following excerpt from his testimony herein below: 


The Witness: All right. I had went to Local 26 
down in Wilmington, the Plumbers’ Local to get 
work, because my brother when he was unable to 
get work out of Local 80, he went to Local 235, the 
Plumbers’ Workers, and they sent him to work on 
the Bechtel job. That is how he got there. Because 
they get 30 per cent of the work in the territory, 
and Local 80 get 70 per cent of the work in the 
territory. 

So, I went over there figuring that I could go 
to work. But the fellow told me if I had been there 
a week or so earlier, if I had known about it, why, 
he had a 30 per cent callin. And he didn’t have it 
in then. 

Q. (By Mr. Reisman) Well, in any event, the 
time came when you went out to the Lummus job 
site on May 22; is that right? A. Yes. [Italics 
supplied. ] 


James Kivlin’s reference to his brother securing a job 
through Local 26, was not explored by counsel for any 
of the parties at the hearing herein. Even so the under- 
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signed is convinced that since James Kivlin referred to 
his brother’s inability to get a job through Local 80, that 
he had reference to his brother John Kivlin, one of the 
discriminatees named in the complaint herein, and he so 
finds. The importance of this finding will be apparent 
below. Suffice it to say at this stage of the report that 
the undersigned makes all of his findings, not only in 
this case but in all cases in which he participates upon 
the record considered as a whole, and lets the chips fall 
where they may. 

As indicated above James Kivlin went out to the Lum- 
mus job site at Claymont, Delaware, on Monday morning, 
May 22, 1961. He arrived there early in the morning at 
around the time employees were reporting for work. 
From what the undersigned is able to glean from the 
record he went to the timekeeper’s office where he met 
“some fellows” he knew from his own local in Philadel- 
phia, Pennsylvania, one of whom was Wilson McReyn- 
olds, who had a referral slip from Local 80. He asked 
him if Local 80 was sending out welders to the Lummus 
job. McReynolds told him that it was and that there 
had been “a call in for” them for a “couple of weeks.’* 
Kivlin then went into the timekeeper’s office and sat 
down. McReynolds went up to the “Time Office” and 
handed his referral slip to the timekeeper, who gave him 
a badge. Shortly thereafter the Local 80 steward came 
to him and asked him if he had a referral. He told him 
he did not have one. At this point the steward ordered 
him off the jobsite. Kivlin protested and told him in sub- 
stance that it would be futile for him to go to Local S0’s 
office for a referral slip because Kennedy would not give 
him one. The steward then told the timekeeper to not 
give Kivlin an application. The timekeeper refused to 
follow the demand of Local 80’s steward and told him 
“I have got to give him an application because it is the 


6 Quotes from James Kivlin’s credible testimony. 
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law.” At this point he handed Kivlin an application 
form, which he filled out. The timekeeper then put a 
badge on it and laid it aside. Kivlin protested and the 
timekeeper told him to take the badge up to the office of 
C. J. Gibson, manager of the Respondent Lummus’ em- 
ployment office. Kivlin then went up to Gibson’s office. 
He told Gibson his trouble and, that he could not get a 
referral from Local 80, Gibson started to explain to him 
the position of the Company in regards to hiring em- 
ployees through Local 80. At about this time the stew- 
ard for Local 80 “burst into his office and did some kind 
of hollering and telling the man [meaning Gibson] he is 
not going to work,” and added “Do you want any labor 
trouble?”? Kivlin’s account of what transpired there- 
after, particularly as regards Gibson’s reply to the stew- 
ard’s demands and statements concerning Lummus’ need 
for welders is, in the considered opinion of the under- 
signed, of importance for reasons that will be apparent 
below in his disposition of the case as to Lummus, as 
well as the credibility issue raised in this portion of Kiv- 
lin’s testimony. For these reasons the following excerpt 
from James Kivlin’s testimony follows below: 


The man said, “I don’t want any labor trouble,” 
something of that order. 

And the man told me—he said “Fellow, I would 
hire vou on right now’— 


Trial Examiner: The Lummus man said that? 

The Witness: The Lummus man said that, yes. 
He said, “But, if I did, I wold have a lot of labor 
trouble.” And that was the end. 

So. he said, “I have got your application here. 
If I need you, I will call you.” And that was tt. 
[Italics supplied.] 


7 Quotes from Kivlin’s credible testimony. 
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Q. (By Mr. Reisman) Did he say anything about 
having already gotten people referred from Local 
80 to fill their job? A. Had he already gotten? 

Q. Yes. That they had asked for men? A. He 
said he needed welders. He said he needed six 
welders right now. He said I could use you right 
now. 

He said, “I need six welders right now." He 
said “I have got one.” 

Q. Were there any other welders present when 
you were there?) A. No. Only the only one I saw 
when I went in. 

Q. You don’t know if any others came that morn- 
ing, do you? A. There wasn't any came while I 
was there. There might have been some come 
later. I don’t know that. 

Q. All right. A. But anyway, that is the story. 


Mr. Reisman: No further questions. 


Insofar as the record herein is concerned this was the 
only time that James Kivlin visited the Lummus jobsite 
at Claymont, Delaware. 

As to John Kivlin, the record is barren of any testi- 
mony or evidence of any kind either documentary or by 
reference in the oral testimony of any of the witnesses 
who testified at the hearing herein, that he had ever at 
any time either called at the Lummus job or sought em- 
ployment with Lummus by referral through a labor or- 
ganization or otherwise at times material herein. As a 
matter of fact the evidence is to the contrary. Insofar 
as this record is concerned he was employed sometime 
between March 15, 1961, and May 22, 1961, by the Bech- 
tel Corporation, at Newcastle, Delaware: and, was so 
engaged at the time James Kivlin called at the Respond- 
ent Lummus jobsite at Claymont. Delaware, on May 22, 
ea 


8 8 See suz supra, in re excerpt from James Kivlin’s testimony as regards 
er 


Local 26, and the Bechtel job. 
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As indicated above Kivlin’s account of his interview 
with Gibson is at variance with the latter’s version thereof. 
This of course raises another issue as to the credibility 
of the witnesses as regards just what happened and was 
said in Gibson’s office during the course of their conver- 
sation. In the circumstances the undersigned feels com- 
pelled to insert below the following excerpt from Gibson’s 
testimony on direct examination in this regard: 


Q. (By Mr. Mermin) Mr. Gibson, I take it you 
do not normally, or you did not normally in May 
1961 interview every person who came for employ- 
ment by Lummus? A. No. 

Q. It is clear then that Mr. Kivlin was a little 
out of the ordinary; is that correct? A. Yes. 

Q. Was the reason that he was sent to you the 
fact that he did not have a referral slip from Local 
80? A. That is right. 

Q. Did you tell him that if he got a referral slip 
from Local 80 you would then later consider—or 
the company would later consider his employment? 
A. That is right. 

Q. Did you at any time state that he could be 
hired that day? A. No. Because I told him we 
had no further need for men. We had hired all 
we needed. 

Q. When you say “men,” did you mean welders 
and pipefitters? A. That is right. 


After careful consideration the undersigned credits 
Gibson’s account of what transpired in his office on May 
22, 1961, and discredits that portion of Kivlin’s testimony 
to the effect that he would hire Kivlin immediately if it 
were not for Local 80 and the consequences that would 
flow therefrom. Though there is little variance between 
their separate versions of what was said, the undersigned 
is convinced and finds that Gibson’s account is not only 
the more accurate, but is supported by documentary evi- 
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dence that was admitted in evidence without objection 
from any of the parties. 

In support of Gibson’s testimony that the Respondent 
Lummus had hired all of the welders and pipefitters it 
needed on the day that James Kivlin applied for a job 
it offered in evidence two documents which the record 
shows were regularly used in the normal course of its 
day to day “personnel” procurement problems. The first 
of these documents, that we shall consider, is Respondent 
Lummus’ Exhibit No. 1, which is styled “Employment 
Requisition,” “Manual Employees” only, which has been 
also referred to herein above. Since this document and 
the incidents that flowed therefrom is considered of im- 
portance by the undersigned its contents are set forth 
herein below: 


THE LUMMUS COMPANY 
420 Lexington Avenue 
New York 17, N. Y. 


EMPLOYMENT REQUISITION 
Manual Employees Only 


Duplicate—To Issuing Department Date 5-19 1961 
Job No. 4737 


PrersonneL DEPARTMENT: 

We Require the Following Men to Report for Work 
Date 5-22-61 Time 8 AM 
Number __ Classification Rate Remarks 


Welders 
Fitters 


Ordered 5-19-61 
9:15 A M 


Requested By Approved By F. J. HALL 
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It is to be noted that the above requisition is dated 
May 19, 1961, and was prepared at 8 A. M. on that date. 
It also shows “ordered 5-19-61-9:15 A. M.," which ac- 
cording to Gibson's credible testimony was the time that 
he telephoned the requisition for “6 welders and 2 fitters” 
into the offices of Local 80, in Wilmington, Delaware. 
That Local 80 honored Lummus’ requisition and furnished 
the men requested by Gibson on Friday, May 19, 1961, 
is evidence by Respondent Lummus’ Exhibit No. 2, which 
is styled “Daily Personnel Report,” dated May 22, 1961. 
An examination thereof shows that six pipefitters welders, 
and two pipefitters were hired on May 22, 1961. Further 
examination shows that their badge numbers range from, 
H-407 to H-414, a total of eight, which is in accordance 
with the number requisitioned by Gibson on May 19, 1961, 
on the “Requisition Form” set forth herein above. It 
is to be also noted that among those listed on the “Daily 


Personnel Report” is “Wilson McReynolds,” who was re- 
ferred to by James Kivlin, in his testimony as being one 
of the men from his own local that he recognized at the 
Lummus jobsite on the morning of May 22. 1961.° 


Conclusions. 


As indicated by counsel for the Respondent Lummus 
in his brief, this “** * * case is of major significance,” be- 
cause “if Lummus ean on the state of facts in this record 
be held guilty of an unfair labor practice, the results 
would portend the discard by employers of any referral 
system whatsoever * * * despite the fact that the Board 
(in Mountain Pacific Chapter, 119 NX. L. R. B. 883 [19581), 
the Supreme Court of the United States (in Teamsters 
Local 357 v. N. L. R. B., 365 U. S. 667 [1961]), and the 
Congress of the United States (in §86{f] of the Labor 
Management Relations Act, as amended) have each found 


°See supra. 
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that referral systems serve for both job-seekers and 
employers a useful purpose which the Congress intended 
to promote.” That “referral systems” or “hiring halls” 
serve a useful purpose in the construction industry is 
evidenced in the plain language of Section 8(f) of the 
Act, as amended in 1959. As indicated above and as 
will be rediscussed and disposed of below, we are herein 
faced with a question that is, in the considered opinion of 
the undersigned, without precedent. He has particular 
reference to the case as to John Kivlin. The question 
is this; can an employer be held liable for the unfair 
labor practices of a union and/or its agents against an 
individual under a “hiring hall” agreement to which both 
the employer and union are parties," in a situation where 
the alleged discriminatee had neither applied to the em- 
ployer for a job, nor even been to the jobsite, and during 
the period of time it is alleged that the employer refused 
to hire him, he was working for another employer and 
had been for an unknown period of time? In the con- 
sidered opinion of the undersigned the answer is No. He 
sees no point in citing authorities, if any, ad infinitum 
for his reasoning in this regard, for the simple reason. 
that plain everyday common sense is the answer to the 
disposal of the issue. In the circumstances the under- 
signed will recommend the dismissal of the case as to 
John Kivlin insofar as the Respondent Lummus Company 
is concerned." 

The case as to the Respondent Union poses a different 
problem. The undersigned has found above that Charles 
Kennedy, business agent, for Local 80, ordered James 
Kivlin and his brother, John Kivlin out of his office on 
or about March 15. 1961, and told them in effect that he 
would not refer them to any employer for work within 


10 See supra, in re Lummus status. 


11 See infra, for further comment on this particular issue. See also 
Del. E. Webb Construction Co. v. N.L.R.B., 196 F. 2d 841 @ 848, 30 
LRRM 2108. 
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his Local’s jurisdiction. In the course of his tirade 
against James Kivlin he told him that the reason for his 
refusal to refer him and his brother to a job was because 
of his abusive conduct towards an unnamed member of 
Local 80’s Executive Board. In the circumstances the 
undersigned is convinced and finds that the Respondent 
Union, that is Local 80 operated its exclusive hiring hall 
in a discriminatory manner, by barring James Kivlin and 
his brother John Kivlin from employment in its juris- 
dictional area for the reasons set forth above, and that 
by such conduct violated Sections 8(b) (1) (A) and (2) of 
the Act, in that it interfered with the rights guaranteed 
employees in Section 7 of the Act; and “* * * encourages 
the Kivlins to remain in good standing in Respondent 
Local, within the meaning of the Radio Officers case.”” 

The undersigned has considered the contention of the 
Respondents as regards the failure of the Kivlins to use 
the grievance and appeals provisions of the Union and 
that of the agreement between the Delaware Mechanical 
Contractors Association and Local 80. In the considered 
opinion of the undersigned their argument in this regard 
is of no avail in the circumstances discussed and described 
above in his resumé and findings as to Kennedy’s con- 
duct towards the Kivlins on March 15, 1961. It must be 
remembered, as the undersigned has pointed out above, 
that Kennedy not only ordered the Kivlins out of his 
office but told them in effect that they could not even 
register for a job. Since Kennedy’s conduct standing 
alone was violative of the Act the Board under no cir- 
cumstances would be bound by the findings of the appeal 
Jems Quoted portions from the General Counsel’s brief. On the Radio 
Officers Union of the Commercial Telegraphers Union v. N.L.R.B., et al., 
120 NLRB 930, wherein a violation was found because of the refusal 
to refer a man because of his criticism of the union in a letter to the 
International. In the instant case there is some evidence that James 
Kivlin likewise filed a complaint with the International Union by special 
delivery mail, but had received no reply to it at the time of the hearing 
herein, The record herein is none too clear in this regard and for that 


reason the undersigned has refrained from and considered the incident 
as pertinent to his ultimate disposal of the issues herein. 
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procedures referred to above. The Seventh Circuit in 
N.L. R. B. v. International Union of Auto Workers, 194 
F. 2d 698, 702, in rejecting a similar contention by the 
union involved in that case said: 


This argument cannot be sustained in view of 
Section 10(a) of the Act. * * * Thus the Act con- 
fers upon the Board the exclusive jurisdiction to 
prevent unfair labor practices within the meaning 
of the statute. The Board’s exclusive function in 
this field may not be displaced by action before 
State agencies or by arbitration.” 


The undersigned is not unmindful of the fact that 
James Kivlin was, to say the least, a hot tempered indi- 
vidual, but it must be remembered that his tendency in 
this regard was encouraged by Kennedy's remarks to him 
in the latter’s office on March 15, 1961; and as further 
evidenced in his uncontradicted and undenied testimony 
as regards the circumstances under which Baffone con- 
ducted his welding test at the Bechtel jobsite on or about 
February 23, 1961. 

Moreover the record also shows that several of the 
contractors or employers in the area serviced by Local S0 
during the period of time involved herein were in need 
of workers with the qualifications of the Kivlins. 

In many respects Kennedy's conduct towards the Kiv- 
lins is similar to that of the union steward in the Bruus- 
wick-Balke-Collander Company case, 135 N. L. R. B. No. 
59. In that case Anderson, the steward for the local 
union involved treated the discriminatee therein in much 
the same manner as Kennedy treated the Kivlins in the 
instant case. The following excerpt from this case is in- 
serted below, primarily for the purpose of illustrating 


13 See also N.L.R.B. v. International Brotherhood of Electrical 
Workers Local Union 340, AFL-CIO, and cases cited therein, 181 NLRB 
No. 40. 


14 See supra. 
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that there is nothing new or novel about the abuse of 
power by agents for labor organizations: 


The facts relating to Barden’s discharge are as 
follows: Barden, a member of Camden Local 393 
of the Carpenters, applied to Lesley Byrd, Busi- 
ness Agent of Respondent Union, in mid-July 1959, 
for a referral slip to Respondent Company’s job 
site at Carteret, New Jersey. Two weeks later 
Byrd gave Barden a referral slip to the attention 
of Steward Neal Anderson at Carteret Lanes. Bar- 
den reported to Anderson, who entered his name 
in his union record book, gave him a work permit 
upon Barden’s payment of $6.25, and assigned him 
to work which comprised primarily the laying of 
bowling alleys. 

On Thursday August 7, just before quitting 
time, Superintendent Paul Bangston ordered Bar- 
den to cease his carpentry work and to put away 
the electric cords, drills and power equipment. 
The following morning, Steward Anderson, acting 
pursuant to instructions from Business Agent Byrd 
called the carpenters together and told them: “This 
business about you people quitting early, you guys 
quitting early has got to stop. I am the shop 
steward in the shop. And when I blow the whistle 
in the morning, you start work; and when I blow 
the whistle at night you quit. And you don’t quit 
before that.” Barden, thinking the remarks were 
aimed specifically at him, spoke up and told An- 
derson that Bangston had ordered him to knock 
off early the day before to put some equipment 
away. Anderson then said to Barden “You are 
a wise guy. Get out of here. You are fired. Here 
is your $6.25 back. Give me your working permit. 
I am firing you as a shop steward for Loeal 65.” 
There followed a heated discussion between An- 
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derson and Barden. Barden finally appealed to 
Foreman Fred, who said, “What can I do? I can't 
do anything. If vou are fired, you're fired.” After 
taking back Barden’s work permit, and returning 
his $6.25, but before Barden left the premises, An- 
derson called Business Agent Byrd, who told him 
not to let Barden leave, and to put him back to 
work, Anderson did so, giving Barden back his 
work permit and receiving again the $6.25 payment 
therefor. Byrd came out to the job site in an ef- 
fort to smooth things over, and told Barden he 
should not take exception to an old man who was 
only doing his job. 


In the Brunswick case the Board found inter alia the 
conduct of the steward for the union involved “* * * in- 
herently encouraged Barden [the discriminatee] and other 
employees to accept the authority of the steward to enforce 


compliance with regulations imposed by the Respondent 


“© md 


Union and that such conduct was violative of Sec- 
tion 8(b)(1)(.A) ofthe Act. So is it here. 


Though the Board in the Brunswick ease found that the 
employer by acquiescing to the union’s demands engaged 
in conduct violative of Section 8(a)(3) and (1) of the 
Act it does not necessarily follow that the facts herein 
justify rigid adherence to the sfari decisis doctrine by 
the undersigned in his disposal of the issues herein as to 
the Respondent Lummus. Further comments in this re- 
gard follows below. 

As the undersigned sees it the facts herein do not 
justify a finding that Lummus violated Sections 8(a) (3) 
and (1) of the Act by acquiescing to the demands of the 
steward at the Claymont jobsite that James Kivlin be 
denied employment as a welder because he did not have 
a referral from Local 80. The facts have been found and 
set forth above. The undersigned cannot ignore them. 
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In particular the fact that Gibson, Lummus’ employment 
manager ordered six pipefitter-welders, and two pipe- 
fitters from Local 80 on Friday, May 19, 1961, at 8:30 
A. M., and that Kennedy, the business agent for Local 80 
sent these workers to the jobsite pursuant to Gibson’s 
request, and that each and every one of them reported to 
the jobsite on the morning of May 22, 1961. This routine 
was in accordance with the terms of the hiring hall agree- 
ment between the parties. Since the hiring hall in and 
of itself is not at issue herein, then the question arises, 
should an employer be found guilty of violating Sections 
8(a)(3) and (1) of the Act because he acts pursuant to 
the provisions of such an agreement for conduct by the 
Union that stemmed from its relations with another em- 
ployer and involved a stranger to its operations such as 
James Kivlin? In the considered opinion of the under- 
signed neither Lummus nor any other employer should 
be held responsible for the misconduct of the Union in 
the circumstances we are faced with herein. Let us pre- 
sume that Lummus hired James Kivlin on the morning 
of May 22, 1961, and by so doing it necessitated the re- 
jection of one of the workers that Local 80 had sent to 
the jobsite. What happens to that individual? What 
rights does he have? These are questions that are bound 
to arise in the minds of most of us. Should such an un- 
fortunate individual who no doubt was mentally and 
spiritually elated at the prospect of a job, be suddenly 
east aside to satisfy a technicality under the “stare de- 
cisis” doctrine, or should there be an equitable approach 
to those enmeshed in a situation such as Lummus and 
the workers referred to it by the Union in the case at 
hand? That the Board itself has considered the equities 
involved is illustrated in the Otis Elevator and J. F. Pta- 
cek & Son., Inc., case, 132 N. L. R. B. No. 118. In that 
case, though the shoe was on the other foot, so to speak, 
the Board found that the union and the employer did not 
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violate the Act because the union’s business agent was 
merely doing his job in a nondiscriminatory manner: Since 
in many respects the facts in the Otis case are somewhat 
similar to the factual situation herein the undersigned 
feels that it would benefit all concerned to insert the fol- 
lowing excerpt therefrom herein below: 


Our reading of the Supreme Court decision in 
Local 357, Teamsters, supra, convinces us that Re- 
spondent did not violate Section 8(b)(2). Here, 
as in that case, the charging parties claiming dis- 
crimination were members in good standing in 
their union. There is, therefore, no question of dis- 
crimination between union and nonunion carpenters 
or between members in good standing and members 
not in good standing. The sole reason given by 
Rowley for refusing work permits to Hollingsworth 
and Brewster for the Knoxville job was the breach 
of Local 106’s agreement with the Employer 
whereby the Employer had agreed to hire through 
the Union hall. At the time the charging parties 
applied for work a call for men had been sent to 
the hall by Foreman Kiensat and men had already 
been selected by Rowley from the union’s work 
list, and these men were in fact put to work the 
next day by the Employer. While the hiring hall 
arrangement in the instant case is oral rather than 
written and does not, as did the contract in Local 
357, Teamsters, contain a clause specifically pro- 
viding against discrimination because of the “pres- 
ence or absence of union membership” we do not, 
as we read the Court’s decision, find those factors 
controlling. We find no evidence here that the 
arrangement between the Employer and Local 106 
was intended to or did in fact discriminate between 
members and non-members of Local 106, As in 
Local 357. Teamsters, the only complaint herein 
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was by union members who sought, albeit unwit- 
tingly, to cireumvent the agreement. With refer- 
ence to such a situation the Supreme Court said, 
“When an employer and the union enforce the 
agreement against union members, we cannot say 
without more that either indulges in the kind of 
discrimination to which the Act is addressed.” It 
is the “without more” that is precisely lacking in 
the General Counsel’s case. There is no evidence 
that Rowley discriminated against Lutz, Hollings- 
worth, or Brewster because of their clearance 
status. Rowley was willing to admit them to Local 
106 membership and put them on the work list. 
What he was not willing to do was to clear them 
for work at Knoxville, not for discriminatory rea- 
sons, but because he had selected the men to work 
at Knoxville from those registered, a right which 
had lawfully accrued to Local 106 pursuant to 
agreement. Again we find the language of the Su- 
preme Court applicable to the situation before us 
when it stated: 


Nothing is inferable from the present hiring- 
hall provision except that employer and union 
alike sought to route “casual employees” through 
the union hiring hall and required a union mem- 
ber who circumvented it to adhere to it. [Italics 
supplied. } 


The important difference between the situation in the 
above-cited case and the case at hand is that; (1) Ken- 
nedy, the business agent for the Respondent Local 80, 
acted in an arbitrary and capricious manner towards the 
Kivlins, and ordered them out of his office; (2) told them 
he would never refer them to any job in the area; and 
(3) refused to even let them register in at the Loeal. It 
was for these reasons that the undersigned found above 
as to the Respondent Union. 
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Again, it must be borne in mind that Gibson told James 
Kivlin, to fill out an application blank, and if and when 
he needed welders at a later date he would consider his 
application. Though this may have been merely a ges- 
ture on the part of Gibson, nevertheless when considered 
in the light of the fact that Lummus did not need any 
more welders on this particular date, May 22, 1961, it 
would have been to James Kivlin’s advantage legal and 
otherwise to have followed Gibson’s suggestion, since the 
record shows that thereafter the Respondent Lummus 
hired at least 600 pipefitter-welders through Local 80. 

As the undersigned sees it an employer faced with a 
situation such as we have herein, finds himself on the 
horns of a dilemma, or in the vernacular of some of us 
between the devil and the deep blue sea. If he refuses 
to employ a person such as James Kivlin he may be 
charged with violating Section 8(a)(3) and (1) of the 
Act. On the other hand if he refuses to employ a worker 
sent to him at his request by a labor organization under 
a valid hiring-hall agreement to give a person like Kivlin 
a job, then he is faced with either a labor dispute, or 
perhaps, under certain circumstances, to charges filed by 
the displaced worker sent to his jobsite through the hiring 
hall. The undersigned is convinced that the Congress 
never had in mind such an “eeney meaney miney moe™ 
“Remedial” policy to promote industrial peace and the 
other stated purposes of the Act as set forth in its pre- 
amble.’® 

In all of the circumstances discussed, described and 
found above the undersigned will recommend below that 
the complaint herein as to the Respondent Lummus be 
dismissed in its entirety.'° As to the Respondent Union, 
it will be further discussed and disposed of below. 

18 The same refrain is applicable to rigid reliance on the “pari 
delicto” doctrine in the selection of a respondent-employer in situations 


similar to that found herein, and as illustrated above in the case as to 
John Kivlin. 


16 See supra, in re the disposal of the cases to John Kivlin. 
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Kennedy’s refusal to consider James J. Kivlin and his 
brother John Kivlin for referral for the reasons the un- 
dersigned has found above constituted conduct by the 
Respondent Union violative of Section 8(b) (2) and (1) (A) 
of the Act.’ The undersigned has carefully considered 
the contentions of the Respondent Union in its brief, and 
has viewed them in the light of the facts which he has 
found above upon the record considered as a whole. The 
undersigned is not unmindful of the fact that there is 
no evidence in the record showing or even indicating that 
Local 80 had conducted its hiring hall in an illegal manner 
either prior to or after the Kivlins visited Kennedy on 
March 15, 1961, nevertheless the record shows otherwise 
as to them. In the circumstances, it is sufficient, as the 
undersigned has found above, that in the operation of the 
exclusive referral arrangement with members of the 
Delaware Mechanical Contractors Association, which the 
Respondent Lummus though not a signatory complied 
with, the Respondent Union for discriminatory reason 
refused to refer the Kivlins for employment with them 
and did so in cireumstances that made it clear to both of 
the Kivlins that their future request for referral from 
Respondent Local 80 would be futile.* 


IV. The effect of the unfair labor practices upon 
commerce 


The activities of the Respondent set forth in section III, 
above, occurring in connection with the operations of 
The Lummus Company and as described in section I, 
above, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several States, 
and tend to lead to labor disputes burdening and obstruct- 
ing commerce and the free flow thereof. 


17 Bechtel Corporation, etc., 120 NLRB 930. 
18 See Tellepsen Construction Company, etc., 122 NLRB 564. 
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V. The remedy 


Having found that the Respondent Local 80 on and 
after about March 15, 1961, engaged in certain unfair 
labor practices violative of Section 8(b)(2) and 1(A) 
of the Act, it will be recommended that the Respondent 
Local 80 cease and desist therefrom and take certain af- 
firmative action to effectuate the policies of the Act. 
Having found that the Respondent discriminatorily re- 
fused to place the names of James Kivlin and John 
Kivlin on its out-of-work lists from which it makes re- 
ferral of applicants to employment with the above-men- 
tioned Delaware Mechanical Contractors Association and 
the Respondent Lummus on and after about March 15, 
1961, the undersigned shall further recommend that the 
Respondent be required to place James Kivlin’s and John 
Kivlin’s names on said lists and to refer them to employ- 
ment from them without discrimination, and that Re- 
spondent shall make them whole for any loss of earnings 
suffered by them as a result of its unlawful conduct by 
payment to them of a sum of money equal to the amount 
they would normally have earned as wages absent the 
discrimination against them from on or about March 15, 
1961, until such time as their names have been placed 
on the out-of-work lists and they are referred to avail- 
able employment from them. Loss of earnings shall be 
computed on a quarterly basis in the manner established 
by the Board in F. W. Woolworth Co., 90 NLRB 289. 

Because the General Counsel does not contend that 
the Respondent maintained any unlawful referral con- 
tract or arrangement or committed any misconduct except 
that involving the Kivlins, the undersigned sees no neces- 
sity for remedial action broader than that above recom- 
mended. 
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Conclusions of Law. 


1. Local 80, United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry 
of the United States and Canada AFL-CIO, is a labor 
organization within the meaning of Section 2(5) of the 
Act. 


2. Lummus Company is an employer engaged in com- 
merce within the meaning of Section 2(2) of the <Act 
and is engaged in commerce within the meaning of Sec- 
tion 2(6) and (7) of the Act. 


3. By refusing to place James Kivlin’s and John Kiv- 
lin’s names on or about March 15, 1961, and thereafter, 
on its out-of-work lists and by failing to refer them 
thereafter for employment with the aforementioned firms 
the Respondent Local 80 caused Lummus Company to 
discriminate against James Kivlin and John Kivlin in 
violation of Section 8(a)(3) of the Act and thereby co- 
erced and restrained employees in the exercise of rights 
guaranteed by Section 7 of the Act, thereby violating 
Section 8(b)(2) and 1(A) of the Act. 


4. The aforesaid unfair labor practices are unfair la- 
bor practices affecting commerce within the meaning of 
Section 2(6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law and upon the entire record in the 
case, the undersigned recommends that Local 80, United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada, AFL-CIO, its officers, agents, representatives, suc- 
cessors, and assigns, shall: 
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1. Cease and desist from: 


Causing or attempting to cause the Lummus Company 
or any other contracting firm in the Respondent’s ter- 
ritorial jurisdiction for which it is the sole and exclusive 
source of referrals to employment to refuse employment 
to James Kivlin and John Kivlin in violation of Section 
8(a)(3) of the Act. 


2. Take the following affirmative action which the un- 
dersigned finds will effectuate the policies of the Act. 


(a) Place James Kivlin’s and John Kivlin’s names on 
its out-of-work lists for referral to employment with any 
of the aforementioned firms and the Lummus Company and 
refer them therefrom to employment as it becomes avail- 
able on a nondiscriminatory basis. 


(b) Make whole James Kivlin and John Kivlin for 
any loss of earnings they may have suffered as a result 
of the discrimination against them in the manner indi- 
cated in the section of the Intermediate Report entitled 
“The remedy.” 


(ec) Post in conspicuous places in the business offices 
of its premises in Wilmington, Delaware, where notices 
to members are customarily posted, copies of the notice 
attached hereto marked Appendix.’® Copies of said no- 
tice to be furnished by the Regional Director for the 
Fourth Region shall after being duly signed by a re- 
sponsible official of the Respondent Local 80 immediately 
upon receipt thereof, be maintained by it for a period of 
60 consecutive days thereafter in conspicuous places in- 
“49 In the event that these recommendations be adopted by the Board, 
the words “A Decision and Order” shall be substituted for the words 
“The Recommendations of a Trial Examiner” in the notice. In the fur- 
ther event that the Board’s Order be enforced by a decree of a United 
States Court of Appeals, the words “A Decree of the United States Court 


of Appeals Enforcing an Order” shall be substituted for the words “A 
Decision and Order.” 
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cluding all places where notices to members are cus- 
tomarily posted. Reasonable steps shall be taken by the 
Respondent to make sure that said notice is not altered, 
defaced or covered by any other material. 


(d) Notify the Regional Director for the Fourth Re- 
gion in writing within 20 days of the date of the receipt 
of this Intermediate Report and Recommended Order 
what steps the Respondent has taken to comply here- 
with.” 


(e) That the complaint herein as to the Respondent 
Lummus Company be dismissed in its entirety. 


Dated at Washington, D. C. 


JAMES A. SHAW 
Trial Examiner 


20 In the event that these recommendations are asonte? by the Board, 

egional Director 
for the Fourth Region in writing within 10 days from the date of re- 
ceipt of this Order what steps the Respondent has taken to comply here- 
with.” 


this provision shall be modified to read: “Notify the 
t 
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APPENDIX 


Notice TO ALL MEMBERS OF Locat 80, UnITED ASSOCIATION 
OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Pree Firrinc Inpustry oF THE UnrreD STaTES AND CANADA, 


AFL-CIO 


PuRSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby give notice that: 


WE WILL Not cause or attempt to cause Delaware 
Mechanical Contractors Association and the Lum- 
mus Company, or any other contracting firm in 
our territorial jurisdiction for whom we are the 


sole and exclusive source of referrals to employ- 
ment to refuse employment to James Kivlin or 
John Kivlin in violation of Section 8(a)(3) of the 
Act. 


We wm make James Kivlin and John Kivlin 
whole for any loss of earnings they may have 
suffered as a result of the discrimination against 
them. 


Locau 80, Unrrep AssociaTION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND PIPE 
Firtinc Ixpustry oF THE Unirep States 
axp Canapa, AFL-CIO 

(Labor Organization) 


Dated By 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


Employees may communicate directly with the Board’s Regional 
Office, 1700 Bankers Securities Building, Walnut & Juniper Streets, 
Philadelphia, Pa. (Tel. No. Pennypacker 5-2612) if they have any 
question concerning this Notice or compliance with its provisions. 
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Transcript of Testimony Before NLRB Trial Examiner. 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD, 


Fourty ReEcion. 


—_— ai 
Ix tHE Matrer 
of: 


Lummvus Company 
and 


James J. Krvurx, An Individual. 
Case No. 4-CA-2361. 
i 


Loca 80, Unrrep ASSOCIATION OF JOURNEYMEN AND AP- 
PRENTICE OF THE PLUMBING AND Pipe Firtine Ixpustrry 
oF THE Unirep States anp Canapa, AFL-CIO 


and 


James J. Krvurx, An Individual. 
Case No. 4-CB-717. 
oo 


Conference Room, Third Floor, 
Public Building, 

10th and King Streets, 
Wilmington, Delaware, 

Monday, January 8, 1962. 


The above-entitled matter came on for hearing, pursu- 
ant to notice, at 11 o’clock a. m. 


Tla 
Proceedings 


Before: 


James A. Shaw, Trial Examiner. 


Appearances: 


James J. Walsh, Esq., Wilmington Trust Building, 
10th & Shipley Streets, Wilmington, Delaware, on be- 
half of the Union. 

(2) Thomas J. Feeney, Jr., Esq., 8426 West Chester 
Pike, Upper Darby, Pennsylvania, on behalf of the 
Charging Party. 

Arthur Mermin, Esq., Cahill, Gordon, Reindel & Ohl, 
80 Pine Street, New York, New York, on behalf of the 
Respondent. 

David Reisman, Esq., Counsel for the General Coun- 
sel, National Labor Relations Board. 


(4) Proceedings. 


Trial Examiner Shaw: The hearing is in order. 

This is a formal hearing before the National Labor 
Relations Board in the matter of Lummus Company and 
James J. Kivlin, An Individual, Case No. 4-C.A-2361, and 
Local 80, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, and James J. 
Kivlin, An Individual, Case No. 4-CB-717. 

The Trial Examiner conducting this hearing is James 
A. Shaw. 

Will Counsel and other Representatives for the par- 
ties please state their appearances for the record? 

For the General Counsel? 

Mr. Reisman: David S. Reisman. 

Trial Examiner: For the Respondent, Company? 

Mr. Mermin: Cahill, Gordon, Reindel & Ohl, by Ar- 
thur Mermin. 
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Trial Examiner: For the Respondent Union? 

Mr. Walsh: James J. Walsh. 

Trial Examiner: For the Charging Party? 

Mr. Reisman: Thomas Feeney is appearing. 
mentarily stepped out. 

Trial Examiner: All right. 

Are there any other appearances? 

(5) (No response.) 

Let the record show there was no response to that 
query. 

The official reporter makes the only official transcript 
of these proceedings, and all citations in briefs or argu- 
ments must refer to the official record. The Board will 
not certify any transcript other than the official transcript 
for use in any court litigation. Proposed corrections of 
the transcript should be submitted either by way of 
stipulation or motion to the Trial Examiner for his ap- 
proval. 

All matter that is spoken in the hearing room while 
the hearing is in session is recorded by the official re- 
porter unless the Trial Examiner specifically directs off- 
the-record discussion. In the event that any party wishes 
to make off-the-record statements, a request to go off 
the record should be directed to the Trial Examiner and 
not to the official reporter. Statements of reasons in 
support of motions and objections should be specific and 
concise. 

The Trial Examiner will allow an automatic exception 
to all adverse rulings and, upon appropriate order, an 
objection and exception will be permitted to stand to 
an entire line of questioning. 

All exhibits offered in evidence shall be in (6) duplicate. 
If a copy of any exhibit is not available at the time the 
original is received, it will be the responsibility of the 
party offering such exhibit to submit the copy before the 
close of the hearing. In the event such copy is not 
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submitted and the filing thereof has not for good reason 
shown been waived by the Trial Examiner, any ruling 
receiving the exhibit may be rescinded and the exhibit 
rejected. 

Any party shall be entitled upon request to a reason- 
able period at the close of the hearing for oral argument 
which shall be included in the stenographic report of 
the hearing. In the absence of a request, the Trial 
Examiner may himself ask for oral argument if at the 
close of the hearing he believes that such argument would 
be beneficial to his understanding of the contentions of 
the parties and the factual issues involved. 

Any party shall also be entitled upon request made 
before the close of the hearing to file a brief or proposed 
findings and conclusions or both with the Trial Examiner 
who, before the close of the hearing, will fix the time for 
such filing. 

There will be no smoking in the hearing room during 
the course of the hearing except at recesses which I 
will grant at convenient times for that purpose. 

Are you ready to proceed, Mr. Reisman? 

Mr. Reisman: I am ready, sir. 

(7) Trial Examiner: All right. You may proceed. 

Mr. Reisman: Mr. Trial Examiner, initially I should 
like to offer General Counsel’s formal exhibits, being num- 
bered 1-A through 1-0, with 1-O being an index and de- 
scription of the formal documents. I would like to show 
them to Counsel. I believe Mr. Mermin has seen them. 

Trial Examiner: Yes. Show them to Counsel. 

(Documents handed to Counsel.) 

Mr. Walsh: No objection. 

Mr. Mermin: No objection. 

Mr. Feeney: No objection. 

Trial Examiner: There being no objections, General 
Counsel’s Exhibits 1-A through 1-0 will be admitted in 
evidence. 
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(The documents referred to were marked General Coun- 
sel’s Exhibits 1-A thru 1-O for identification and received 
in evidence.) 

Trial Examiner: You may proceed. 

Mr. Reisman: Next, if I might, I would like to go off 
the record. We discussed informally certain stipula- 
tions. 

Trial Examiner: We will take a short recess for that 
purpose. 


(Whereupon, a short recess was taken.) 


Trial Examiner: The hearing is in order. 
(8) You may proceed, Counsel. 
Mr. Reisman: Mr. Trial Examiner, during the brief 


recess, we had an off-the-record discussion concerning 
certain stipulations, and I would like to offer the follow- 
ing stipulations at this time. 

Trial Examiner: All right. Take them one by one. 

Mr. Reisman: The first stipulation is that the copies 
of the charges in the instant case were served on Re- 
spondent Employer and Respondent Union by registered 
mail as alleged in paragraph 1 of the General Counsel’s 
consolidated complaint. 

Do you so stipulate to that? 

Mr. Walsh: So stipulated. 

Mr. Mermin: So stipulated. 

Mr. Feeney: So stipulated. 

Trial Examiner: All right. So stipulated. 

Mr. Reisman: The second stipulation is that in ac- 
cord with Paragraph 2 of General Counsel’s Complaint 
it is hereby stipulated that the Respondent Employer 
is and has been at all times material herein a corpora- 
tion duly organized and existing by virtue of the laws 
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of the State of Delaware and maintains its principle of- 
fice and place of business in New York City, New York. 
At all times material herein Respondent Employer has been 
engaged in industrial engineering and construction in 
various states other than New York (9) and including 
New Jersey. During the past year Respondent Em- 
ployer performed construction and engineering services 
in States other than New York amounting in value to 
more than $100,000 annually and the Respondent Em- 
ployer is and at all times material herein has been en- 
gaged in commerce in the meaning of Section 2, subsec- 
tion 6, and 7 of the Act. 

Mr. Mermin: So stipulated. 

Mr. Walsh: I join to the extent of my knowledge and 
belief. 

Trial Examiner: All right. So stipulated. I will ac- 
cept the stipulation with the qualification. 

Mr. Reisman: Next, Mr. Trial Examiner, I would like 
to first offer as General Counsel’s Exhibit No. 2 an 
agreement, 1959 Agreement between the Delaware Me- 
chanical Contractors Association and the Plumbing and 
Heating Contractors Association of Delaware, Inc., and 
Local Union 80, the Respondent herein. And I would 
like to offer this in evidence as the agreement referred 
to and quoted from in paragraph 5 of the Complaint, 
with the further stipulation that the company will stipu- 
late that it was bound by the hiring provisions in Gen- 
eral Counsel’s Exhibit 2, to wit, Articles IV, Sections + 
through 9, and the company was bound by virtue of a 
national agreement with the International with which 
Local 80 is affiliated. 

However, the company was not a member of the Dela- 
ware (10) Mechanical Contractors Association at any 
time and didn't sign this particular contract, although 
they indicated they were bound by it by virtue of 
another agreement. 
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Trial Examiner: As I understand it, that is a stipula- 
tion between Counsel for the Respondent Company in 
Case No. 4-CA-2361 and Counsel for the General Coun- 
sel. 

Mr. Mermin: That is correct. I don’t think I am 
saying anything contrary to what Mr. Reisman said 
when I say the company considered itself bound during 
this relevant period by virtue of the provisions of an 
agreement with the International Union. That is, with 
respect to the hiring provisions of this local contract. 

Trial Examiner: I would take it that this stipulation 
is strictly between the Respondent Company and the 
General Counsel? 

Mr. Reisman: The Union has admitted this in effect 
already. 

Trial Examiner: All right. Do you join the stipula- 
tion? 

Mr. Walsh: I so join. 

Trial Examiner: Very well. So stipulated. 

The record will show all parties have stipulated. 

Mr. Reisman: Mark this Exhibit No. 2. 

(The document referred to was marked General Coun- 
sel’s Exhibit 2 for identification.) 

(11) Mr. Reisman: I offer General Counsel’s Exhibit 2 in 
evidence. 

Trial Examiner: It will be admitted. 

(The document referred to, heretofore marked Gen- 
eral Counsel’s Exhibit 2 was received in evidence.) 

Mr. Reisman: Finally I propose as a stipulation that 
Charles Kennedy, herein called Kennedy, is and at all 
times material herein has been a business agent and 
dispatcher of the Respondent Union and Kennedy is and 
at all times material herein has been an agent of Re- 
spondent Union acting on its behalf within the meaning 
of Section 2, Subsection (13) of the Act. 
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Mr. Walsh: So stipulated with this provision: That 
when you use the word “business agent” during the 
course of the hearing, “business manager” will be syn- 
onymous to that. 

Mr. Reisman: I will stipulate to that. 

Mr. Mermin: On behalf of the Company, we obviously 
have no knowledge. And our answer states that we are 
without knowledge or information sufficient to form a 
belief as to that allegation. 

However, if the Union is willing so to stipulate, the Em- 
ployer is willing to stipulate on the basis that the Union 
does know the facts and is so stipulating. 

Trial Examiner: Is that satisfactory? 

Mr. Reisman: That is satisfactory, yes. 

(12) Trial Examiner: With the qualification to the 
stipulation as expressed by Counsel for the Respondent 
Company, I will accept the stipulation. 

Mr. Reisman: At this time I would like to call Mr. 

John Kivlin to the stand. 


Whereupon, JOHN B. KIVLIN was called as a wit- 
ness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified 
as follows: 


Trial Examiner: Be seated, please. 
Direct Examination by Mr. Reisman: 


Q. May we have your full name and address for the 
record? A. John B. Kivlin. 2027 Kent Road, Folcroft, 
Pennsylvania. ' 

Q. Mr. Kivlin, could you tell us what your occupation 
is? A. Steamfitter, welder. 

Q. And how long have you had this occupation? A. 
Five years. 

Q. Are you a member of any particular steamfitters 
or welder’s union? <A. Yes. 
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Q. Which union? (13) A. Local Union 420, Phila- 
delphia, Pennsylvania. 

Q. How long have you been a member of Local 420? 
A. About five years. 

Q. Now, Mr. Kivlin, did a time come when you had 
occasion to seek work at another local other than Local 
420? A. Yes. 

Q. Could you tell us when this occurred?) A. On or 
about March 15, 1961. 

Q. And on this date where did you go? A. I went to 
Local Union 80 in Wilmington. 


Trial Examiner: Is that the same union he be- 
longs to? 
Mr. Reisman: No. He belongs to 420. 
Q. (By Mr. Reisman) You don’t belong to Local 80? 
A. No. That is right. 
Q. That is the union that is the Respondent in this 
case; is that correct? <A. Yes. 


Trial Examiner: Get the name of it so it will 
be in the record. 


Q. (By Mr. Reisman) By Local 80, you are referring 
to, I take it, Local 80, United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO? 
A. Yes. 


Mr. Mermin: I have no objection to that lead- 
ing (14) question. 

Trial Examiner: I asked for it. 

Mr. Mermin: Yes, sir. I know. 

Trial Examiner: That is another matter I think 
should be clarified. I will ask the witness. 

Will you state for the record again the local that 
you belong to and the name of the labor organiza- 
tion? 
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The Witness: I belong to Local Union 420, Steamfitters, 
Philadelphia. That is AFL-CIO. 


Trial Examiner: Off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 


Q. (By Mr. Reisman) Now, is Local 420 that you are 
a member of a sister local of the Local 80 in Wilming- 
ton and a member of the same International Union? A. 
Yes. 


Trial Examiner: That should be in the record. 
Mr. Reisman: Yes. Thank you. 


Q. (By Mr. Reisman) Now, had you ever had occasion 
to seek work at Local 80 in Wilmington prior to March 
1961? A. No. 

Q. Now, when did you first decide to go down to Local 


80? A. Well, my brother called me up the night before 
and told me that one of our business agents in my Local 
420 had called in and told him to go down and to take 
me with him. 

(15) Q. So, following the conversation with your brother, 
then, you went down the next morning, is that correct? 
A. Yes. 

Q. What time did you get to Wilmington? A. About 
7 :30. 

Q. In the morning? A. In the morning, yes. 

Q. Now, can you tell us in your own words what 
happened when you got to the Wilmington Hall of Local 
80? A. Well, when we got to the Hall, we went in the 
Hall— 

Q. That is you and your brother; is that correct? A. 
Me and my brother, yes. 

Q. Your brother is James Kivlin? A. James Kivlin, 
yes. 
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Q. All right. A. We went in the Hall and we saw @ 
lot of men there from our Local. So, being as we were 
sent down, we went over to the office, knocked, and went 
in. 

Q. Now, if I may interrupt: before you went into the 
office, what occasion, if any, did you have to observe any 
of the people that were waiting in the Hall of Local 

on to observe them. We seen 


go? A. Well, we had occasi 
a few—we seen some men we knew that were there from 


our Local waiting for a job. 
Q. Do you recall any men by name that you observed 
in (16) the Local 80 Hiring Hall? A. Yes. We seen 


Joe Henderson, Quinlan, and Dave Gaunt. 


Trial Examiner: Pardon me for interrupting. What 


was your first name again? 

The Witness: John. 

Trial Examiner: James is your brother? 

The Witness: Yes, sir. 

Trial Examiner: Pardon the interruption. 

You may continue. 

Q. (By Mr. Reisman) You were starting to say you 
and your brother went into an office. A. Yes, sir. 

Q. Whose office did you go into? A. Business Agent 
Kennedy’s office. 

Q. Did you identify Mr. Kennedy? Is he here in the 


courtroom? A. Yes. Sitting back there. (pointing) 


Q. Where? 

Trial Examiner: Stand up, Mr. Kennedy. 

(Mr. Kennedy rose to his feet.) 

Trial Examiner: Thank you very much. 
eman whose of- 
rrect? A. Yes. 
your prother, 


Q. (By Mr. Reisman) This is the gentl 
fice you were jn in March 1961; is that co 

Q. Was anyone else present besides you, 
(17) and Mr. Kennedy? A. No. 
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Q. Can you tell us as best you can recall what was 
said in this office and by whom? A. Yes. We went in 
the office. My brother walked up to Business Agent Ken- 
nedy and introduced himself. He said “We were sent 
down here for a job by our Agent Page.” So, immedi- 
ately Mr. Kennedy started to shake his head. He said, 
“J remember you from before. You had a fight with 
one of my executive board members.” He said, “You 
gave him a hard time.” 

My brother said, “I don’t know anybody here but you. 
How could I have a fight with anybody?” 

So he said, “Well, you did.” 

And he said, “You ain’t working here.” 

‘And at that time he turned to me and said “Who are 
you?” 

Before I could say anything, my brother said “He is 
my brother.” 

He said, “You ain’t working here either.” 

At that time my brother said “Look, I have some rights.” 

He said, “Down here you don’t have any rights.” 

At that point my brother said, “What about the list? 
How about the hiring list?” 

He said, “I told you you weren’t working here.” 

(18) And at that point the argument got to be like an 
argument, a little heated. So, they cursed one another 
back and forth. Mr. Kennedy jumped from behind his 
desk and got red in the face. He motioned with his hands 
get out, get out. And he walked right into us pushing us 
out of the office, not touching us, though. 

My brother said “Look, Kennedy, you are an old man. 
Don’t you touch me.” 

And at that I opened the door. We went out of the 
office. 

Then we figured we will get to the telephone and call 
our office to see what the story was, because we figured 
when we went down there, we had a job, because we were 
told he needed welders. 
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Trial Examiner: I didn’t hear the last part. 

The Witness: We were told that he needed welders, 
and that we had the job. 

Trial Examiner: Needed welders? 

The Witness: We are welders. 

Trial Examiner: Who needed welders? 

Let’s get that in there. 

The Witness: Business Agent Kennedy needed them at 
the Hall. 


Trial Examiner: All right. 


Q. (By Mr. Reisman) Now, can you recall anything 
else (19) in the conversation that took place in Kennedy’s 
office? A. Anvthing else? 

Q. Yes. A. When we told Business Agent Kennedy that 
Jack Page sent us down here— 

Q. Who is Jack Page, for the record? A. Jack Page 
is one of our Business Agents. 

Q. That is Local 420? A. A Local 420 business agent, 
yes. 

When we told Mr. Kennedy that, he said Jack Page is 
full of shit. 


Mr. Walsh: Objection, for the record. 
Trial Examiner: Overruled. 


The Witness: And he said “Furthermore, he is putting 
out a lot of shit.” 


Q. (By Mr. Reisman) Then, did you or your brother 
say anything in regard to what was said about Page? 
A. He said “I don’t think he is.” 


Trial Examiner: Who said that? 

The Witness: My brother. 

Trial Examiner: Your brother is James? 
The Witness: James, yes. 
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Q. (By Mr. Reisman) Then after this you left the Hall 
of Local 80; is that correct? A. We left the Hall, yes, 
sir. We were looking around (20) for a telephone. On our 
way home, we stopped in a gas station, and called our 
Local 420. But at that time we couldn’t get anybody. 
There was nobody in the office yet. It was early in the 
morning. 

Q. And you never returned, I take it, to the Wilming- 
ton Hall of Local 80 since that time; is that right? A. 
That is right. 

Q. Now, as you left the Hiring Hall of Local 80, did vou 
have occasion to observe any of the people that were out- 
side of Mr. Kennedy's office? A. Yes. 

Q. Who was there? A. Well, Joe Henderson, Quinlan, 
and Gaunt. 


Trial Examiner: They were members of your Local? 

The Witness: They were members of our Local 420, 
ves, sir. 

Trial Examiner: Thank you. 


Mr. Reisman: No further questions of this wit- 
ness. 
Trial Examiner: You may cross examine. 


Cross Examination by Mr. Walsh: 


Q. Mr. Kivlin, how many conversations did you have 
with Mr. Kennedy? A. I have never got to say one word 
to Mr. Kennedy. 

Q. Well, the conversation that vou referred to took 
place only between your brother and Mr. Kennedy? (21) 
A. Yes. 

Q. And what was the occasion or the date of that con- 
versation at which you were present, and Mr. Kennedy 
was present? A. It was about March 15th. 
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Q. Were you ever in the Local 80 Hall prior to that 
date? A. No. 

Q. Had you ever sought employment from Local 80 at 
any time prior to that date? A. Well, five years prior 
to that I did. That has nothing to do with this case. If 
you want me to go into that, I will. 

Q. No. 

It was at this particular Hall on Capitol Trail? A. No. 


Trial Examiner: That is a street address? 
Mr. Walsh: It is a road. 

Trial Examiner: I see. A mailing address? 
Mr. Walsh: Yes. 


The Witness: May I answer your question? 

Mr. Walsh: The answer is no? 

The Witness: I have only been to this Hall that you 
are referring to one time. 


Q. (By Mr. Walsh) And that was the time at which 
your (22) brother was present and this conversation took 
place with your brother and Mr. Kennedy? A. Yes. 

Q. And you had no conversation at all with Mr. Ken- 
nedy? A. None whatsoever. 

Q. Were you seeking employment then? A. Yes. 

Q. Did you ask Mr. Kennedy for an application form? 
A. I didn’t have a chance to open my mouth. 

Q. How long were you there? A. I would say the 
whole thing took maybe five or a little more—five or six 
minutes. 

Q. When you entered the Hall off the street what did 
you notice, if anything, with reference to a bulletin board 
there? A. I didn’t notice any. 

Q. You didn’t notice any bulletin board at all? A. If I 
seen it, I didn’t take any specific notice of it. 

Q. Now, how did you get into Mr. Kennedy’s office? A. 
We knocked, opened the door, and walked in. 
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Q. Do you recall as you entered whether it was to your 
left or to your right? A. As I entered the Hall, it was 
to my right. 

Q. Was it separated from the entrance way by a door or 
anything? (23) A. He has a door to his office. 

Q. And you knocked on this door? A. My brother 
knocked on the door. 

Q. And who opened the door when you knocked? A. 
We waited a few minutes and we went in. I think my 
brother opened the door. 

Q. When he opened the door, who was present? A. 
Mr. Kennedy. Business Agent Kennedy. 


Trial Examiner: Speak up, please? 

The Witness: Business Agent Kennedy was sitting be- 
hind his desk. 

Q. (By Mr. Walsh) What time was this?) A. Approxi- 
mately about 7:30. It was 7:30 in the morning. 

Q. And no one else was present at all? A. In Busi- 
ness Agent Kennedy’s office? 

Q. Yes. A. No. 

Q. Did you happen to see any girl at the desk there? 
A. No. 

Q. You didn’t see any janitor around? A. No. 

Q. So, just yourself, Mr. Kennedy, and your brother? 
A. Yes. 

Trial Examiner: What time did you say this was 
again? 

The Witness: Approximately 7:30 in the morning. 
(24) Trial Examiner: In the morning? 

The Witness: A. M., yes. 

Trial Examiner: March 16? 

The Witness: Yes. 

Q. (By Mr. Walsh) What day of the week was it; do 
you recall? A. I don’t recall offhand. 
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Q. Are you familiar—tell me, if you know, are you fa- 
miliar with the application forms for hiring with Local 
80? A. Iam not too familiar with them, no. 

Q. Were you given an application form to fill out? A. 
No. 

Q. Were there any available there that you know of? 
A. I don’t know. 

Q. Did you ask for any? A. I didn’t get a chance to tell 
my own name. 

Q. Are you telling the Board that Mr. Kennedy in 
effect just after a conversation with your brother just 
ordered both of you out? A. Yes. 

Q. Did you ask Mr. Kennedy where the list was for 
working? A. I said before I didn’t get to say one word 
to Mr. Kennedy. 

Q. You were never referred to a job at any time then, 
(25) by Mr. Kennedy? A. No. 

Mr. Walsh: I have no further questions of this 
witness. 

Trial Examiner: Do you have any questions? 

Mr. Mermin: Just a couple. 


Cross Examination by Mr. Mermin: 


Q. Mr. Kivlin, at any time during the year 1961 did 
you apply for employment with the Lummus Company? 
A. No. 

Q. At any time during the year 1961, did you have any 
contact whatsoever with any employee of the Lummus 
Company who functioned with respect to hiring? A. No. 


Mr. Mermin: That is all. 

Trial Examiner: Do you have any re-direct? 

Mr. Reisman: None. 

Trial Examiner: The Charging Party, do you 
have any? 
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Mr. Feeney: None. 


Trial Examiner: You are excused. Thank you very 
much, 


(Witness excused.) 

Mr. Reisman: Mr. Trial Examiner, we have two 
witnesses under subpoena. And I think perhaps 
their testimony might (26) be short. I would like 
to talk to them for about five minutes. 

Trial Examiner: We will take a short recess. 


(Whereupon, a short recess was taken.) 


Trial Examiner: The hearing is in order. 

Call your next witness. 

Mr. Reisman: I call Mr. Henderson to the stand. 

Trial Examiner: Come around, please, Mr. Hen- 
derson. 


Whereupon, JOSEPH N. HENDERSON, was called as 
a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination by Mr. Reisman: 


Q. May we have your full name and address for the 
record? A. Joseph N. Henderson, 6403 Saybrook Ave- 
nue, Philadelphia, Pennsylvania, Zone 42. 

Q. And you are here because you were subpoenaed by 
the Labor Board; is that correct? A. That is correct. 

Q. Are vou a member of any local union? A. Yes. I 
am a member of Local 420, Steamfitters, United Associa- 
tion. 
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Q. That is located in Philadelphia; is that correct? (27) 
A. That is correct. 

Q. That is the same Local that John Kivlin is a mem- 
ber of? <A. Yes. 

Q. Now, did you have occasion about March 15th of this 
year to seek employment at Local 80 of the Steamfitters 
in Wilmington? <A. Yes. 

Q. Could you tell us about what time of the day you 
got down to Local 80? A. It was around quarter to 
seven. 

Q. Inthe morning? <A. That is right. 

Q. What did you do when you got there? A. When I 
got there, I knocked at Mr. Kennedy’s door. Mr. Ken- 
nedy opened the door. I informed Mr. Kennedy I was 
seeking employment. Mr. Kennedy informed me that I 
would have to fill out an application like every other 
member has to. He handed me the application and I 
filled it out. 

Q. This was about the March 15th date? A. I would 
say yes. 

Q. Now, while you were at the Local 80 Hall, did you 
observe any secretary there? A.I didn’t see her. To 
my knowledge I didn’t see her. 

Q. Following getting an application from Mr. Kennedy, 
did you have occasion to observe any other Local 420 men? 

28) A. Oh, yes. 

Q. Can you tell us which men? A. Well, there are lots 
of them. 

Q. More than five or ten men? A. Well, I wouldn’t say 
more than ten. 

Q. Did you have occasion at any time that morning 
to observe James Kivlin or his brother John? A. Yes. 

Q. When did you observe them? A. They came in after 
me. 


Trial Examiner: That is came into Kennedy’s office? 
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The Witness: No. They came into the Hall where I 
was standing. 
Trial Examiner: I beg your pardon. 


Q. (By Mr. Reisman) Did you observe where they went 
after that? A. They went into Kennedy’s office. 

Q. Do you know how long they were in Kennedy’s of- 
fice? A. Well, I couldn’t say how long. I mean if I did 
I might be way off. Well, they went in the office. I 
don’t know how long it took. 

Q. Did you hear anything that went on in Kennedy’s 
office? A. No, I did not. 

Q. Did you hear any voices at all? A. No, no voices. 
(29) Q. Did there come a time when the door was opened 
from Kennedy’s office? A. When they were leaving. 

Q. Did you hear anything at that time? A. Just heard 
loud voices but I couldn’t make out what was said. 

Q. Just loud voices? A. That is right. 


Mr. Reisman: No further questions. 

Trial Examiner: You may cross examine. 

Mr. Reisman: I am sorry. May I have one or 
two more questions? 

Trial Examiner: Yes. Mr. Walsh, he has a 
couple more questions on direct examination. 


Direct Examination (Continued) by Mr. Reisman: 


Q. Mr. Henderson, are you a welder or steamfitter? A. 
I am a steamfitter. I would like to clarify that a little 
bit. 

Q. Surely. A. There are quite a few arguments over 
it in our own Local. But actually a steamfitter can be 
a welder too. 

Q. All right. A. Our book reads—I would like to read it 
out of the book so it will be clarified so there won’t be 
no arguments (30) over it. Each man receives a book that 
reads “building trades.” 
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In our book it is “steamfitter.” We can do either. We 
can fit or weld. 

Q. Had there been any requests for welders made that 
morning when you came into Local 80? A. There were 
rumors they were asking for welders. 


Mr. Reisman: No further questions. 
Mr. Feeney: I have one question if I might? 
Trial Examiner: Go ahead. 


Q. (By Mr. Feeney) You say that you received an ap- 
plication from Mr. Kennedy, the Business Manager? A. 
That is right. 

Q. Where did vou receive this application? A. When 
I knocked on the man’s door and he opened the door and 
I told him I was seeking employment, he handed me an 
application. 

Q. Were you able to see inside the office? A. Yes. 

Q. Was there anyone else in the office with Mr. Ken- 
nedy? A. At that time I couldn’t be sure. There was 
a janitor in the building. I don’t know—he was clean- 
ing up. but I don’t exactly know where he was. I am not 
sure whether he was outside or inside. 

Q. During the time that Mr. Kennedy and Mr. Kivlin 
were (31) in the office, both Mr. Kivlin and Mr. Kennedy, 
can you tell us where the janitor was? A. I am not sure 
where he was. The only time I really remember the 
janitor more so than ever was around 10 o’clock when 
he asked us to go outside so he could clean up. 

Q. Can you approximate the time after you arrived that 
Mr. John Kivlin and Mr. James Kivlin arrived? A. I 
would say approximately fifteen or twenty minutes. 

Q. Now, at that time when they went into the office, 
this is a fifteen minute interval; is that correct? A. Oh, 
no, excuse me. When you say fifteen minutes, I thought 
you meant he came after me. In other words, he come 
into the room where I was, fifteen minutes. 
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Q. Yes. A. I said approximately fifteen or twenty min- 
utes. He came after IJ arrived. 

Q. That is right. In other words, you arrived first at 
the Union Hall; is that correct? A. That is correct. 

Q. Then both Mr. Kivlins came in? A. Yes. 

Q. Now, this was a fifteen minute interval between the 
time you arrived and the time they arrived? A. I would 
say so, fifteen or twenty minutes. It could have been 
longer. I am not sure. 

(32) Q. Then both Mr. Kivlins went into Mr. Kennedy's 
office? A. That is correct. 

Q. Where were you at that time? A.I was in the 
outer hall. 

Q. Were you in a position to observe the office? A. 
Well, I would say ves and no. It is all according to what 
you are looking for. 

Q. But you did see both Mr. Kivlins going in? A. Oh, 
yes. 

Q. Now, during that fifteen minute interval did vou see 
anyone else go into Mr. Kivlin’s office? A. I would say 
no. 


Mr. Feeney: That is all. 
Trial Examiner: Cross examination. 


Cross Examination by Mr. Walsh: 


Q. Mr. Henderson, were you referred to a job? A. No, 
I was not. 

Q. You filled out the application form? A. Yes. 

Q. Were you put on the list? A. Yes. 

Q. Do you know where that list hangs on the wall? A. 
Yes. It hangs right as you are inside; there is a big 
long desk; then there is a bulletin board; it has each 
(33) man’s name on a list hung outside. And then the 
secretary or Kennedy would come out and call certain 
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names from the top of the list down. And if they were 
there, they would go in. 

Q. And this bulletin board was in full view of anyone 
that would enter the premises? A. I would say—I can 
only answer for myself. 

I would say yes. 

Q. Were there any other things on the bulletin board 
other than this list as you recall? A. There was a sign 
there pertaining to filling out an application. 

Q. Was there any other document, if you can recall? 
Was there any appeal form there? A. Not to my knowl- 
edge. 

Q. Did you tell—did you actually go inside the room 
where Kennedy was located? .A. For the application? 

Q. Yes. A. I would say yes, I walked in, and he went 
over to a corner, came back, and gave me an application. 
Then I went out. 

Q. If you know, were there any adjoining rooms? A. 
Yes, there is. I believe that is the girls’—I call it the 
secretary’s office, yes. 

(34) Q. Do you recall whether this door was opened or 
closed? A. I can’t answer that question. I can’t an- 
swer that. 

Q. Had you ever been there before? A. No. That is 
the first time I was ever there. 


Mr. Walsh: No further questions. 
I am sorry. One further question. 
Trial Examiner: Go ahead. 
Q. (By Mr. Walsh) You say this was in March? A. 
I believe it was in March, yes. 
Q. Are you positive? Or could it have been in Febru- 
ary? A. Could I consult with a friend of mine? I want 
to make sure of that. 


Mr. Walsh: I have no objection. 
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The Witness: Could I have a consultation with a friend 
of mine? 

Trial Examiner: Well, who do you want to talk to? 

The Witness: I want to check the date with him to 
see if he recalls. 


Trial Examiner: What do you have to say, Mr. 
Reisman? 
Mr. Reisman: Well, if the witness— 
Trial Examiner: If the witness has exhausted 
his recollection? 
Mr. Mermin: I think it is clear the witness isn’t 
certain. 
Trial Examiner: That is right. 
(35) The Witness: I was hurt in an accident. I got 
shook up inside pretty well. The date I am not sure 
of. And I would like to check it. That is the only rea- 
son I asked. 

I notice when a lawyer is in doubt he asks for a 
recess. And they consult with another lawyer. I didn’t 
think I was doing anything wrong. 

Mr. Mermin: Nobody is criticizing vou. 

Mr. Feeney: How would you check it? 

The Witness: With a friend of mine that was there. 

Mr. Reisman: We can put him on I suppose. 
Trial Examiner: Yes. That would be better. 

The Witness: All right. 

Trial Examiner: What is vour friend’s name? 

The Witness: John Quinlan. 


Trial Examiner: Any further questions? 

Mr. Walsh: No, sir. 

Mr. Mermin: No questions from the Company. 

May I go off the record? 

Trial Examiner: Are you through with the wit- 
ness? 
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Mr. Feeney: One question. 

Trial Examiner: Off the record. 
(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Feeney: I have one other question. 
Trial Examiner: Very well. 


(36) Re-direct Examination by Mr. Feeney: 


Q. When you reported to the Local 80, were you em- 
ployed the day you reported? A. No. I had to wait until 
my name was called off the list. 

Q. The first day you reported, how long were you there? 
‘A. I was there, I would say, around maybe until 2 
o’clock. 

Q. Two o’clock in the afternoon? A. Yes. 

Q. You arrived about 7:15? A. Yes. 

Q. Did you report the next day? A. No. I went to a 
meeting. I had a meeting to go to. 

Q. Did you report on subsequent days? A. Then I re- 
ported every day afterwards. 

Q. How long were you there in the union hall? A. 
Some days I was there past two o’clock. Some days 
I left early. 

Q. So, you would arrive in the morning? A. Yes. 

Q. About what time? A. Around 7:30. 

Q. Now, during the time that you were in the Union 
Hall at this period of time, did you have occasion to ob- 
serve who this particular secretary was that you have 
referred to (37) in your testimony? A. The girl? 

Q. Yes. A. Yes. 

Q. Is she present today? A. Yes. That young lady 
sitting back there. 

Q. What time did she usually report for work? A. 
Well, it varied. Some days she was there very early. 
Some days she was there before I even got there. 
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Q. When you say “very early’— A. That would be 
after the time I would get there. 

Q. On the particular day in question, that is, the day 
when Mr. James and Mr. John Kivlin had this conver- 
sation with Mr. Kennedy, did you observe what time 
she came to work? A. No, I didn’t. 

Q. Now, when you were in Mr. Kennedy's office, you 
say there is an adjoining office? A. Yes. 

Q. Was there any activity in that office that you ob- 
served? <A. I didn’t observe it so I can’t answer that 
question. 

Q. Then your recollection is that vou didn’t observe any 
activity or that you don’t remember? A. I would say 
I didn’t pay any attention to the other office at all at 
that time. 

Q. Well, I ask you again what your observation was? 
Was (38) it that you didn’t see any activity, or that you 
don’t remember whether or not you observed any activity? 


Mr. Walsh: I might make an objection at this 
time. It perhaps is technical. But when you speak 
of the word “activity”, it connotes quite a bit of 
things to various people. 

Trial Examiner: Well, I think I understand. He 
means was there anybody working in there. That is 
what you mean, isn’t it, stirring around? 

Mr. Feeney: Yes. 

Trial Examiner: I will let it go in. 

Mr. Feeney: Let me put it this way: 


Q. (By Mr. Feeney) You say you received the applica- 
tion from Mr. Kennedy? A. That is right. 

Q. You recall that? A. Yes. I knocked at his door 
and he answered. That is why I know that Mr. Kennedy 
gave me the application. 


Mr. Feeney: That is all. 
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Mr. Walsh: I might ask some further questions 
since it was opened up by Mr. Feeney. 
Trial Examiner: <All right. 


Re-cross Examination by Mr. Walsh: 


Q. You were back at this particular Local Union on 
various occasions after you made the original (39) applic 
cation? A. That is right. : 

Q. Did you observe other people coming in and making 
applications for work? A. That is right. In fact, we 
would tell some of our brother members of 420, we 
would say “get an application and fill it out and get it in 
there so your name will get on the list.” So that is what 
they did; some of them did. 

Q. From what you observed, was this a normal practice 
and custom? A. I would say yes. 

Q. Did you see anybody refused by Mr. Kennedy? A. 
No. 

Q. If you know, are you in a position to say what type 
of person Mr. Kennedy is? Is he quarrelsome to you? 

Mr. Reisman: I object. It is speculative and 


opinion evidence. 
Trial Examiner: Objection sustained. 


Q. (By Mr. Walsh) How many people did you observe 
seeking applications during the time you were there? A. 
The date I was there? 

Q. The various times you were there? A. I would 
say between—I will give you an estimate. I would say 
at least 20 a day. I could be off one way or the other 
on that. 


(40) Mr. Walsh: No further questions. 
Mr. Mermin: I have one, if I may enter at this 
late stage? 
Trial Examiner: You certainly can. 
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Q. (By Mr. Mermin) Do you know this: were any mem- 
bers of Local 420 referred for employment by the Local 80 
referral system? A. To what jobs they were referred to? 

Q. Were any referred to any employer? A. I was re- 
ferred to the Bechtel job by Local SO from my application. 

Q. Were other members of Local 420 referred by Local 
80 to your employers, to your knowledge? A. Yes. 

Q. About how many; do you know? Roughly? <A. I 
would say at least 200 were sent down to the Bechtel job. 

Q. 200? 

Trial Examiner: Bechtel? 

The Witness: Bechtel, ves, sir. 

Mr. Mermin: That is all. 
Trial Examiner: Anv further re-direct? 
Mr. Reisman: No, sir. 


Tria] Examiner: You are excused. 


(Witness excused.) 
(41) Mr. Reisman: I call Mr. Quinlan. 


Whereupon, JOHN JOSEPH QUINLAN, was called 
as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination by Mr. Reisman: 


Q. May we have your full name for the record? A. 
John Joseph Quinlan, 103 Brentwood Road, Havertown, 
Pennsylvania. 

Q. Mr. Quinlan, vou are here as a result of a subpoena 
served by the Labor Board? A. That is right. 

Q. Could vou tell us, sir, your occupation? A. I am a 
pipe fitter. 
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Q. How long have you had that craft? A. Thirty-eight 
years. 

Q. You are a member, I take it, of Local 420? A. That 
is right. 

Q. Was there a time when you had occasion to seek 
work at the Wilmington Local, Local 80 of the Pipe 
Fitters? A. Yes. That was the first time. 

Q. When did you go down there? A. I really think it 
was on a Tuesday. What date it was, (42) I don’t know. 
But I believe Joe and I quit a job—when I say “Joe” 
I mean Joe Henderson—we quit on a Monday. That is 
why I am reasonably sure it was a Tuesday that we 
went there. 

Q. What month was this? A. I am certain that it was 
March. 

Q. About the beginning, middle, or end? A. The date 
I don’t know. 

Q. But it was in March? A. It was in March, yes, 
sir. 

Q. Now, what time did you get to the Hall? A. Very 
early that morning. I would say quarter after or ten 
after seven. 

Q. What did you do when you got there? A. Well, 
Henderson asked for an application. Kennedy handed 
him one. He said “There is plenty on the table.” There 
were a hundred applications there. You didn’t have to 
ask for one. 

You could go over and make one out. 

Q. Was any secretary in the office there? A. I really 
don’t recall. I really don’t recall. 

Q. Now, did a time come when you had occasion to 
observe either John Kivlin or James Kivlin? A. Yes, I 
saw them come in. 

Q. That is both John and James? (43) A. That is right. 

Q. Will you tell us what you observed? A. What do 
you mean? 
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Q. What did they do, to vour observation? A. Well, as 
far as I know they went right into the office after they 
knocked on the door. 

Q. You saw thein go into Kennedy’s office? A. That 
is right. I at that time was making out an application. 

Q. Now, did you hear anything that went on in the 
office? A. No. 

Q. Did a time come when the office door opened? A. 
Oh, yes. 

Q. And did you observe or hear anything at that time? 
A. Yes. I heard Jimmy say, “Don’t come near me old 
man or I will thump you.” 


Trial Examiner: Did what? 

The Witness: I heard Jimmy Kivlin say “Don’t come 
near me, old man, or I will thump you.” 

Trial Examiner: Thump you? 

The Witness: That is right. 

Trial Examiner: I haven’t heard that word for a 
long time. 


Q. (By Mr. Reisman) What did the Kivlins do after 
that? A. Well, Jimmy went outside. Johnny stayed in 
there a (44) few more minutes. 

Q. What, if anything, did John say right after he got 
out of the office? <A. Well, he did come over and he 
kneeled on the floor and he started talking to me. He 
said, “Gee, I don’t get a chance to open my mouth.” 
And his brother Jimmy opened the door and said, “John, 
what are you talking to that—”—there is a lady present, 
I can’t put the rest of it in there—“that guy”, meaning me. 

Q. It isa swear word? <A. Yes. 


Mr. Reisman: No further questions. 
Trial Examiner: Cross examination. 
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Q. You say this was some time in about March to the 
best of your recollection? A. It was in March, yes. 

Q. Of your own knowledge, do you know whether Mr. 
James Kivlin had been referred to a job previously? A. 
No, I have no knowledge of that. 

Q. On this particular date, which to your best recol- 
lection was March, who else was present besides yourself? 
‘A. There were numerous fellows present. There was Carl 
Fili, who rode down with us. And there was a fellow we 
called “Windy Westenberger.” What his first name is I 
don't (45) know. There was Joe Ienderson and myself. 
And there were several others. 

Q. After you filled out this application form, were you 
put ona list? A. Oh, yes, the next day. 

Q. And were you referred to a job from that list? <A. 
Eight days later at Bechtel, ves. 

Q. After you made your initial application did you come 
back to the Hall? A. Every day, yes. 

Q. And during that eight-day period, did you observe 
other people there? A. Oh, yes, there were other men 
going out to work, sure. He called them off the list. 

Q. Did you see any—did you see at any time him calling 
off from the list in any manner other than from the top 
man? <A. No, never. 

Q. Was this list out in the open and available? A. 
Yes. It was inside a glass case out in the waiting room. 

Q. Which was termed, I think by another witness, as 
the “bulletin board.” A. That is right. It was the bulletin 
board. 

Q. And after you were referred to a job, what means— 
by what means were you referred? Did you receive a 
slip? (46) A. Yes, sure. 
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Q. And to what job were you referred? <A. Bechtel, 
down at Newcastle. Avison job. Bechtel was the con- 
tractor. 


Mr. Walsh: No further questions. 

Trial Examiner: Any cross examination? 
Mr. Mermin: I have no questions. 

Mr. Reisman: No further questions. 

Mr. Fenney: No questions. 


Examiner: You are excused. Thank you very 


(Witness excused.) 

Trial Examiner: It is ten minutes after twelve. 

Mr. Feeney: Mr. Examiner, I think unless you 
would want these men present, we are through with 
these gentlemen. 

Mr. Mermin: They can leave. 

Trial Examiner: Do you think you want them 
any more? 

Mr. Walsh: No, sir, I don’t think so. 

Trial Examiner: You can excuse them. 

We will recess until one-fifteen. 


(Whereupon, at 12:10 o’clock p. m., the hearing was 
recessed, to reconvene at 1:15 o’clock p. m., the same day.) 
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Trial Examiner Shaw: The hearing is in order. 
Call your next witness. 
Mr. Reisman: I call Mr. James Kivlin, please. 


Whereupon, JAMES JOSEPH KIVLIN, was called as a 
witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified 
as follows: 


Trial Examiner: Be seated, please. 


Direct Examination by Mr. Reisman: 


Q. May we have your full name for the record? A. 


James Joseph Kivlin. 

Q. Mr. Kivlin, tell us what your occupation is? <A. 
Steam fitter-welder. 

Q. And how long have you had that trade or occupation? 
A. Twenty years or more. 

Q. Are you a member of any labor organization? A. 
United Association of Journeymen, Steamfitters, and 
Plumbers, Local Union 420, North Broad Street, Phila- 
delphia, Pennsylvania. 

Q. How long have you been a member of Local 420? 

A. Since 1946. 
(48) Q. Now, you mentioned you were a steamtitter- 
welder. What difference, if any, is there between the two? 
Well, a steamfitter and a welder—a welder can fit and 
weld together. But a steamfitter, if he is only a steam- 
fitter, can not, because on these big jobs we go on for 
nationally signed contractors such as the Lummus Com- 
pany, Bechtel, and other companies, the welder must take 
an examination as far as a test is concerned actually 
welding. 
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Q. The steamfitter does not require an examination on 
the job? A. That is right, the steamfitter does not re- 
quire an examination on the job. 

Q. Now, Mr. Kivlin, did a time come in 1961 when you 
had occasion to go down to Local S0, the Respondent 
Union, seeking employment? <A. Yes. 

Q. Can you tell us when this occurred? A. The first 
time? 

Q. Yes. A. The first time was somewhere in the latter 
part of February. 

Q. 19617 A. Yes, to the best of my knowledge. As 

far as the dates go, I don’t remember the exact dates. 
And I was sent to Local Union 80 in Wilmington. 
(49) Q. Who sent you? A. One of my agents, Coyne, 
and Duggan. And they sent me down there with the idea 
that Charlie Kennedy, Business Manager Kennedy, asked 
for welders. 

Q. You went down, then, as a welder; is that right? 
A. I went down as a welder, yes. 

Q. When did you get down there? What time of day? 
A. I got there—it was too late to go to work in the 
morning; so, I got there somewhere around afternoon. 

Q. What happened when you got there? A. I showed 
him the paper that I had, the card from the Business 
Agent, and he said, “Well,” it was “too late to go to work, 
I will give you a slip and you can go out to work tomorrow 
morning.” 

Q. Who talked to vou? A. Charlie Kennedy. 

Q. Where did vou talk to him? A. In his office. 

Q. Was his secretary there at the time? A. No. Ex- 
cuse ime. When I went into his office—yes, they both 
were there, ves, sir. 

Q. Then following your conversation with Mr. Kennedy, 
what happened? A. Well, he gave me the ticket and told 
me I couldn't go to work until the next day. 
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(50) Q. Go to work where? A. At the Bechtel Corpora- 
tion, the Bechtel job in Newcastle, Delaware. 

Q. What were you going to work as? A. I was going 
to work as a welder, downhill welder. 


Trial Examiner: A what? Downhill welder? 
The Witness: Yes. It was called “downhill welder.” 


Q. (By Mr. Reisman) Explain it? A. Shall I explain 
it? 

Trial Examiner: I think you should explain it. 

The Witness: For a long time the practice has been 
going uphill welding. And they found a faster way to do 
it by doing it downhaill to get more work done. And they 
specified that this downhill welding is as good as uphill. 
And it has been proven the same. The welders around 
in the area didn’t get on to as quick as other ones have. 
And I was one of them that got into it. I told him I could 
do it. And I went down there. Take, for instance, a 10- 
inch pipe, welding a 10-inch pipe, you can do that maybe 
five times as fast as you can doing it by doing it uphill. 

The reason for doing it downhill is to get more work 
done and faster work. And that is about it. 

Trial Examiner: I am still on top of the hill, What 
do you mean by the “hill”? 

The Witness: Downhand, downhill, you know they have 
(51) got different ways. You weld from this way down, 
instead of coming from this way up. 

Trial Examiner: I begin to get it now. 

The Witness: You get it? 

Trial Examiner: Yes. 

Q. (By Mr. Reisman) Now, following your conversa- 
tion with Mr. Kennedy in February, did you go out to a 
job site then? A. Yes. 

Q. What job site? A. Bechtel. 

Avisun. 
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Q. Where was that located? A. Newcastle, Delaware. 

Q. When did you get there? A.I got there in the 
morning about 7:30, I guess, or 25 minutes to 8. 

Q. What happened at the Bechtel job site? A. Well, 
I had to wait to see the right people that came in. When 
they did come in a couple of minutes later I went to this 
trailer where I was instructed to go. I had to see a 
steward, which is the steward of the job. I gave the 
piece of paper to some other fellow there. He let the 
steward look at it. The steward said, “Come on with 
me.” 

I went with him over to the place where you take 
the welding test. It is a little shanty there where they 
give (52) the welders the test before they go to work. 
If you pass the test, you go to work. If you don’t pass 
the test, you don’t go to work. 

Q. To whom did you talk about the test? A. Well, when 
we walked into the little shanty there, why, there was a 
fellow in there that gives you the test. I know his name. 
J just forget it again. 

Q. Was it Baffone? <A. Yes. 


Mr. Walsh: Off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 
Establish who gives the test. 


Q. (By Mr. Reisman) Is this test given by Mr. Baffone? 
A. Yes, it is. 

Q. Briefly tell us what happened? A. When I walked 
in there, the man was outside doing something else. The 
steward got hold of him. He said, “This is the man who 
gives you the test.” He said hello. I said hello. He 
said, “Pick up a few of them welding rods and burn them.” 
He said, “I have got something to do outside, I will be 
back in.” 

I said, “All right.” 
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1 picked up a few welding rods and I burned them. 
And I went outside looking for him. 

(53) He said, “I told you I would be in in a minute.” 

I said, “Okay.” 

I waited around. He came in. He had a bulldozer out- 
side. Another fellow was pushing some stuff up there. 

He said, “Get some pipe.” We got the pipe. We took 
it down to the end. We tacked it together the way it is 
supposed to be tacked. Then we put it up on the stand. 

He said, “Now, put the first pass in this piece of 
pipe. That is the first time around.” 

He said, “And don’t put anymore in until I look at it, 
until I see if you are qualified to put the second one in.” 

So, when I put the first one in, he was still outside. 
I went out and got him. 

He said, “You are in a hurry or something.” I don’t 
know what I said. I said something about the pipe get- 
ting cold. I wanted to get to it. I wanted to get it 
done. He took a flashlight and went around the inside 
of the pipe. He kept looking at it; he spent pretty good 
time looking at the inside of the paper there, “uh-huh” 
and all that stuff. 

I said, “What are vou looking for, cancer? Is there 
cancer in there?” 

He just said “All right, weld it up.” 

So, I got to it, and I welded it up. And I finished it. 
But in the meantime before I finished, some other welders 
were coming into the shanty, and I knew the fellows. 
(54) I said hello to them. And he gave them the pipe. 
They tacked up it. And he told them to go ahead and 
weld it up. And I was through first. 

So I told him I was through. And I took the pipe 
and put it out on the stand. I said, “I am all through.” 

He said, “Okay.” 

So, in the meantime the other fellows got through 
their pipe. They put their pipe out there. So we are 
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standing around sinoking cigarettes waiting until he 
gets to the test part. And we have all been through 
taking tests before. We know what has to be done. 

Q. (By Mr. Reisman) What normally is done? A. What 
normally is done is when you are through your test, 
the fellow comes out and marks your pipe off and cuts 
the straps out of it which are an inch and a half wide, 
grinds them down, takes them and puts them on a welding 
machine bending them reverse from the way you welded 
them. If the strap breaks or cracks or anything like 
that, you fail. If you fail, you know it yourself. And 
there is no squabble about it. You just go, and you col- 
lect your money, and the contractor pays you up be- 
cause you didn’t pass your test. 

But this was not the case. 

Q. What happened there? <A. So, I had the pipe sitting 
there. When the other (55) fellows got through, why 
he came up and picked the other fellows’ pipe up and 
started marking them off and told them to cut the straps 
out of it. 

I figured maybe I will be next. So he didn’t do that. 
He went to the other fellow. I said to him, “Look, I was 
the first one in here, the first one finished. What is 
wrong with mine? Why don’t you cut my straps out?” 

He said, “I am not even going to pass yours. I am 
not even going to pass it.” 

I said, “Why not?” 

He said, “I don’t like the looks of it.” 

Q. Had he looked at your first pass? A. The only one 
he looked at was the first pass. 

So, I said, “You haven’t looked at it yet.” 

He went over and picked up the pipe. There was bright 
sunlight. He takes out a flashlight. He said, “I don’t 
like this half inch piece of it, I don’t like that.” So 
angers are beginning to rise. I said to myself, he is 
talking wild. And I figured well, I went along with him 
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this far. I asked him why I wasn’t going to pass. He 
said he wasn’t going to pass it. He said “You get some- 
body else to pass it.” 

So, I said, “Well, why aren’t you going to pass it?” 

He said, “There is a half inch spot there I don’t like.” 

I said, “Well, you have got to cut the coupons.” 

(56) He said, “I don’t have to do anything.” 

He said, “You are getting paid for today, aren’t you?” 

I said, “I didn’t come down here for a day’s pay.” 

I said, “I came down here to go to work.” 

Well, he said, “That is up to you, and this, that, and 
the other thing.” 

So, we had an argument. 

So, he said, “Look, fellow, I didn’t like the way you 
walked in here.” 

So, I didn’t know what to do. He is the head guy 
there as far as giving the test. So, I went over to the 
office and I went in the office. I couldn’t find anybody 
to identify themselves who had jurisdiction over this man 
to talk to. I told them what happened. And that is all 
that was said. So they paid me two and a half hours 
while I was in the office. The office is a good ways from 
that welding shanty. 


Trial Examiner: I have a question. In whose employ 
was this tester? 

The Witness: The Bechtel Company. 

Trial Examiner: He worked for Bechtel? 

The Witness: Yes. He was a union man. 

Trial Examiner: But he was a paid employee of 
Bechtel? 

The Witness: Yes. That is the reason I went over to 
the Bechtel Company to explain the situation. But I 
couldn’t get anybody to identify himself who had any- 
thing to (57) do with the supervision of the man over 
in the shanty. 
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Trial Examiner: Go ahead. 


Q. (By Mr. Reisman) This Baffone was a member of 
Local 80, to your knowledge? A. Local Union 80, yes, 
sir. 

Q. Now, did he ever cut the coupons and tests that you 
had welded physically? A. As far as my knowledge, I 
didn’t see them cut. 


Trial Examiner: What do you mean “coupons”? 
Is it something like Green Trading Stamps? 

Mr. Reisman: I think the phrase is cutting the 
coupon when they test the pipe. 


Q. (By Mr. Reisman) Will you explain that? A. The 
pipe I weld comes in two parts, about that high. 

Q. How high? A. About 16 inches. I think there are 
8-inch nipples; about 16 inches. Approximately 16 inches. 

There is a butt weld in between. There is an opening 
between the pipe. It is welded on a 30-degree angle, and 
is welded solid with the pipe. 

Then the pipe is standing up like this. It is welded 
in a horizontal position and put in a vertical position 
to mark. Then you cut it. And you get straps an inch 
and a half wide the whole length of that. Now the weld 
is solid. 

There are straps in particular parts where the com- 
pany’s (58) specifications call for them. These straps 
an inch and a half wide are taken out, cooled off, and 
the weld is ground down on a grinding machine, both 
sides, even with the pipe. These are called “coupons.” 
These straps are called “coupons.” And they are num- 
bered 1, 2, so on. And then they are taken and put on 
a bending machine. And they bend them the opposite 
way. The bending machine comes up like this and pushes 
it, and it comes down and they bend it to a 180 degree 
angle. If the weld doesn’t separate from the pipe, or 
the weld doesn’t separate from the initial weld itself. 
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and there are no cracks or it is not erystalized and it 
doesn’t break, then you are a welder. You are classed 
as a welder for that job, and you go to work there. 


Trial Examiner: Excuse me for interrupting. 
But those phrases should be clarified. 
Mr. Reisman: I agree. 


Q. (By Mr. Reisman) Now, what happened after you 
couldn’t find anybody in authority at Bechtel? A. Well, 
they paid me off there two and a half hours. And I 
went back down to the Union to see Charlie Kennedy, 
the Business Manager. And when I got there, Charlie 
wasn’t there. He came in about five minutes later. And— 

Q. Is this the same day that you had the test? A. 
Same day, yes. 

Q. All right. Go ahead. (59) A. And— 

Q. Did you talk to Mr. Kennedy? A. Yes, I did. 

Q Was anybody else present? A Yes. There were two 
other fellows in the office there. They were members 
of his local. So thy had priority to talk. So I waited 
until they were all through. 


Mr. Walsh: Objection. Self-serving “priority to 
talk.” 


Trial Examiner: They were there when you went in? 
The Witness: Yes. 


Trial Examiner: Well, I take that part of his 
testimony. I don’t see where it means anything. 
They were there when you went in. 

The Witness: Yes, sir. 
Trial Examiner: All right. 


Q. (By Mr. Reisman) The time came when you talked 
to Mr. Kennedy, is that right? <A. Yes. 

Q. Can you tell us what that conversation was? A. 
Charlie asked me what happened. I told him exactly the 
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same story as I am telling here. I told him the same 
story. I said—Charlie said “Well, that fellow down there 
is regarded as a nice fellow.” 

I said, “Yes, 1 heard that. But,” I said, “1 don't know 
what happened down there.” JI said, “The fellow didn’t 
even (60) like the way I walked in there.” 

He said, “Well, I don’t understand that.” He said, 
“I will talk to him about it and everything.” He said, 
“don’t worry about it.” He said, “I have got some more 
work breaking.” He said, “I will need a lot of welders.” 
“And,” he said, “I will put you to work over there, 
werever I need the welders.” 

Q. All right. A. So, I thought that was pretty nice 
of the guy, and everything was all right. And he said, 
“I will call your Union and keep in touch with me.” So, 
the conversation ended. It was a friendly attitude. And 
then I said So long. And I left. 

Q. Now, after you left from this visit, did a time 
come when you again returned to Local 80’s Hall in 
Wilmington? A. Well, I had been up to the Norristown 
Local and different places in my own union. 

Q. You weren’t working at this time, were you? A. 
No, I wasn’t. 

Q. And you were not working between the time that you 
went to Bechtel and the next time that you returned to 
Local 80; is that correct? A. That is right. 

Q. When, in fact, did you return to Local 80 again? 
A. Around March 14 or the 15th. 

(61) Q. 1961? A. Yes. 

Q. What occasioned your return to Wilmington? A. 
Well, I had been to my own Union talking to Coyne. 
And we went over this conversation about, you know, 
working—about work going to Norristown and things like 
that. And it was a hard job unless somebody interceded 
for somebody to go to work. And Coyne said he would 
talk to Page. I didn’t know why he was going to talk 
to Page. 
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Anyway, Page called me at night on the phone and told 
me to go down and see Kennedy in Local 80. And he 
said “Specify that”—he said “I was talking to him.” 
He said, “Specify that you are the welder that I was 
talking about to him.” 

“Well,” I said, I said to him, “Well, Brother John 
is out of work also.” 

He said, “We will take him down because they are 
going to hire a lot of men.” 

And I said, “All right.” 

So, I called John on the phone and told John. We 
got ready the next morning, and we went down to see 
Kennedy. 

Q. What time did you arrive at Local 80’s Hiring Hall? 
A. I guess about 25 after 7 or somewhere around in there. 

Q. In the morning? A. In the morning, yes, sir. 

(62) Q. Now, when you came into the Hall, can you 
tell us what happened? A. Well, we went into the Hall, 
and Jack Page, our Business Agent of Local Union 420, 
told us not to say anything about it. Well, when we went 
into the Hall, we seen a bunch of men in there, and two 
of the men you have just got statements from. 

Q. You mean Quinlan and Henderson, yes, sir. And 
we went into the Hall, and they said “Go ahead right 
into Kennedy’s Office; he was just out here hollering for 
welders, and there are no welders here.” 

I still didn’t say that Page sent us down. I was 
going to tell that to Kennedy. 

So, I went over to the door and wrapped on the door 
a couple of times and walked into Kennedy’s office, and 
John came in with me. Kennedy was sitting behind his 
desk. And I said, “Charlie, do you remember me?” 

He said, “Yes, I remember you.” 

He shook his head like this (indicating). 

He said—I said, “Well, Charlie Page sent us down— 
I couldn’t get it all out of my mouth. He said, “You 
are not going to work here, Kivlin.” 
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I said, “I am not going to go to work?” 

He said, “No.” He said, “You are the guy that had an 
argument with one of my executive board members.” 
(63) I said, “I don’t know anybody on your executive 
board.” “I don’t know any officers other than you.” “I 
never saw them. So how could I have an argument?” 

I said, “Are you charging with what happened with 
Baffone, is that what it is?” 

He said, “No, no.” 

So, I said, “Well, I just want to tell you that Page—” 
He said “Page is full of so and so.” And he said—I said, 
“Page is not.” I said, “Page sent us down here.” I said, 
“If there is anything wrong that can’t be straightened 
out, let me know.” 

He said, “Look, you are not going to go to work.” 

He turned around and said, “Who are you?” 

I said, “He is my brother.” 

He said, “Well, he is not going to go to work either.” 

I said, “Wait a minute, Charlie, you are not going 
to get away with this.” I said, “You are not king down 
here.” 

He said, “Ain’t I?” 

I said, “I have got certain rights down here.” 

He said, “You have got no rights down here.” 

He said, “Any rights you want, you take them back 
to 420.” 

He said, “Get the ‘H’ out of the office.” 

He got up from his desk. He threw the chair back 
like he was going to give me a punch. 

(64) I said, “Look, Charlie, you are an old man.” 

I said, “Some day I will be an old man. But if vou 
ain’t got no respect for yourself, I ain’t neither.” 

I said, “Don’t put your hands on me because if vou 
do I will do something you will be sorry for.” 

There was a lot of cursing. T cursed him back. 
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Q. No blows were struck? A. No. We got out of his 
office. We went into the Day Hall. All those fellows 
were out in the Hall. They were looking for work. 
So, one of the fellows that you subpoenaed which is not 
here today—do you want me to continue? 

Q. No. 


Trial Examiner: Just answer the questions. Just tell 
what happened. 
Go ahead. 


Q. (By Mr. Reisman) Just tell what happened directly. 
Trial Examiner: Go ahead. 


Q. (By Mr. Reisman) Do you recall anything else that 
was said during this conversation in Kennedy’s office? 
‘A. He told me I wasn’t going to work as long as he was 
in office down there. And I could do anything I wanted 
to do about it. 

I told him I intended to do something about it. 

Q. Is there anything else that you can recall? <A. 
I am trying to think. Other than what I have said— 
(65) Q. What, if anything, was said about a list? A. 
I asked him about that. I went through that. I said 
“You have got work list here.” I said, “You have got 
what they call ‘legal hiring hall working list.’ That 
is what you have got here.” 

He said, “Don’t worry about no list. There is no work 
for you. There is no list for you.” 

He said, “Get out, don’t come back.” 

Q. Who was in Mr. Kennedy’s office when you and 
your brother were talking to him? A. Nobody was in 
there. 

Q. Just Kennedy, and yourself and your brother? A. 
Just Kennedy, my brother, and myself, yes. 

Q. Now, after your conversation with Mr. Kennedy, 
did you leave the Hall? A. Went outside, yes, in the 
dayroom there. I was looking for a phone to call my 
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Union to see what the Business Agent said about it. 
There used to be one there, but there wasn’t when I was 
there. I went outside to the Gas Station next door, and 
I called our Local there. But our people don’t get to 
work until 8 o’clock in our union in Philadelphia. 

Q. Ultimately I take it then you talked to your Local 
Union about the situation? <A. Yes. 

Q. What, if anything, did they do? (66) A. Well, they 
told me they couldn’t do anything about it because that 
was Kennedy’s territory, and it was out of their hands. 
That was it. 

Q. Did you do anything else? A. Well, I called the 
general office. I called the Organizer. 

Q. You mean the International Union in Washington? 
A. Yes, I did. 

Q. Briefly, what, if anything, did the International do 
on your behalf? A. They did nothing. 

Q. Following that a time came when you filed charges, 
I take it? <A. I filed charges, yes. 

Q. And nothing has come of that? A. Nothing came 
of that. 

Q. You mentioned two visits to the Local 80 Hiring 
Hall in February and March. Was there a third time? 
A. Yes. 

Q. When was that? A. That was right near the date 
that I went down to Lummus Company. I was told 
I was going—not to hang around, I was going to get 
hurt. 

Q. Tell us what happened. First of all, when was it 
as far as the month is concerned? (67) A. Could I find 
out the date, the day I went down to Lummus Company? 

Q. You are not sure of the date? A. No, I am not 
sure of any of the dates. Only the months. 


Mr. Mermin: I think we can stipulate that Mr. 
Kivlin appeared at the Lummus Construction Site 
May 22, 1961. 
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Mr. Reisman: I will so stipulate. 

Trial Examiner: Do you join in the stipulation? 
Mr. Walsh: Yes, sir. 

Trial Examiner: It is so stipulated. 


The Witness: Well, I was told—I was hanging outside 
the Hall there talking to some people. Our Union told 
me to go down there. 

Trial Examiner: Outside the Hall? 

The Witness: Local 80 Hall, yes, sir. 

Trial Examiner: All right. 

The Witness: I was told to go down there and try to 
make amends with Kennedy. Our Business Agent told me 
that he had called on the phone and tried to make amends 
with the Business Agent Kennedy and for me to go down 
there. I didn’t want to go near there. But I went down. 
And I was standing there talking to a couple of fellows. 
And Kennedy told me that there was no sense in me 


hanging around here, that I was going to get hurt. That 
is the second time he (68) told me that. But he said 
there was no sense me hanging around, I was going to 
get hurt. 


Q. (By Mr. Reisman) What occasioned him talking 
to you? A. I don’t know what the occasion was. I was 
standing outside the Hall. He said hello to one of the 
fellows outside the Hall. I was talking to two welders 
that I knew. 

Q. What did he do when he was talking to these other 
fellows? A. He didn’t talk to them. He said hello to 
them and walked by. He said hello. I looked at him. 
He said “There is no use you hanging around here, you 
are going to get hurt.” 

Q. That was the end of the conversation? A. Yes. 

Q. And you have not returned to the Hall at Local 
80 since then; is that correct? A. No. I will tell you 
the truth, I got a few threats back and forth. I figured 
I will do it the legal way. 
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Q. In any event did a time come when you visited 
the job site of the Lummus Company on May 22, 1961? 
A. Yes. 

Q. Where was this job site? A. Well, I told him 
that I was going to do it. He didn’t care what I did. 
He said he didn’t care. 


Trial Examiner: When did you tell Kennedy that? 

The Witness: When I was in the Local the second 
time, (69) and outside the Hall the third time. 

Trial Examiner: That is the same day that you had 
this conversation that you have just related with Ken- 
nedy? 

The Witness: Yes. I didn’t have a conversation. 

Trial Examiner: When he told you that you were go- 
ing to get hurt? 

The Witness: Yes. I didn’t have a conversation. 

Trial Examiner: That was the same day you went to 
Lummus? 

The Witness: That is what I was trying to figure. 
It was either that day or the day—that was either a 
couple of days before or that day. I can’t figure that 
date out. You know what I mean. I am pretty sure it was 
the right day. I am not sure. 


Trial Examiner: Establish that, Counsel? 

Because I think that was the purpose of your 
previous inquiry in view of your stipulation as to 
the date he went there. 

Mr. Reisman: Well, we have the date for Lum- 
mus fixed. 

Trial Examiner: That is right. 

Mr. Mermin: Off the record. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 
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The Witness: I forgot to add something to that. 
(70) Trial Examiner: Go ahead. 

The Witness: All right. I had went to Local 26 down 
in Wilmington, the Plumbers’ Local to get work, because 
my brother when he was unable to get work out of Local 
80, he went to Local 25, the Plumbers’ Workers, and 
they sent him to work on the Bechtel job. That is how 
he got there. Because they get 30 per cent of the work 
in the territory, and Local 80 gets 70 per cent of the 
work in the territory. 

So, I went over there figuring that I could go to work. 
But the fellow told me if I had been there a week or so 
earlier, if I had known about it, why, he had a 30 per 
cent call-in. And he didn’t have it in then. 


Q. (By Mr. Reisman) Well, in any event, the time came 
when you went out to the Lummus job site on May 22; 


is that right? <A. Yes. 

Q. Can you tell us what happened out there, briefly? 
A. I went on the job and parked the car, and I met some 
fellows coming on the job. One of them I knew out of my 
own Local by the name of McReynolds. And he had a 
referral from Local 80. And I said, “Are they putting on 
welders at the Local?” 

He said, “Yes, this Lummus Company has got a call in 
for welders, and they have had a call in for a couple of 
weeks.” 

(71) So I followed him into the Time Office, and the 
timekeeper was in there, and he took his application and 
gave him a badge. 

In the meantime when I was sitting there, the steward 
for the Union who was working for the Lummus Com- 
pany, walked over and he said, “Do you have a referral?” 

I said, “No, I don’t.” 

He said, “You had better get off the job site.” 

I said, “I am not getting off the job site.” I said, 
“If you want to call up Kennedy and get me a referral 
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I will go down and get it. But that man down there 
won't give me any.” 

He told the timekeeper not to give me an application. 
The timekeeper said “I have got to give him an applica- 
tion because it is the law.” The man gave me an applica- 
tion, and I filled the application out. And he tacked a 
badge to it. He set the application over to the side. 

I said, “Don’t you need welders?” But he said “Your 
case is different.” He said, “We can’t let you go to work 
vet until we get something straightened out.” 

I said, “Who do you have to straighten it out with?” 

He said, “Well, several people.” He said, “Do you 
want to take this piece of paper and badge up and see 
the office man or employment manager” or something, 
he called him, 

(72) I said, “Yes, I will take it up.” 
So he gave it to me and I went outside the building 


and up some stairs and into this building and seen this 
man in there that is supposed to be the employment 
manager, whatever his title is. I don’t know what it is. 


Trial Examiner: Do you know his name? 

The Witness: Well, I heard the name Gibson. But 
that didn’t seem like the name to me. It is the name 
I heard down there. But they say this is the man here. 

I don’t remember seeing him. I don’t remember seeing 
him at all. 

Trial Examiner: All right, go ahead. 

The Witness: It might have been the man. But I 
don’t remember. 

Trial Examiner: Go ahead. 

The Witness: So, I told him the case. I said, “The 
only reason I came up here,” I said, “I can’t go to work 
out of Local 80.” 

He said, “The man told me”—he said, “Well, we had 
a pre-job conference, and in this conference we agreed 
to hire all men out of Local 80.” 
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I said, “What if you can’t get a ticket out of Local 
80?” 

The man started to explain to me some way or another 
of doing something about it. And in the meantime this 
steward (73) on the job, the job steward, burst into his 
office and did some kind of hollering and telling the man 
he is not going to go to work. 

“Do you want any labor trouble?” 

The man said, “I don’t want any labor trouble, 
thing of that order. 

And the man told me—he said “Fellow, I would hire 
you on right now—” 

Trial Examiner: The Lummus man said that? 

The Witness: The Lummus man said that, yes. He 
said, “But, if I did, I would have a lot of labor trouble.” 
And that was the end. 

So, he said, “I have got your application here. If I 
need you, I will call you.” And that was it. 


Q. (By Mr. Reisman) Did he say anything about having 
already gotten people referred from Local 80 to fill their 
job? A. Had he already gotten? 

Q. Yes. That they had asked for men? A. He said 
he needed welders. He said he needed six welders right 
now. He said I could use you right now. 

He said, “I need six welders right now.” He said “I 
have got one.” 

Q. Were there any other welders present when you 
were there? (74) A. No. Only the one I saw when I went 
in. 


”” some- 


Q. You don’t know if any others came that morning, 
do you? A. There wasn’t any came while I was there. 
There might have been some come later. I don’t know 
that. 

Q. All right. A. But anyway, that is the story. 


Mr. Reisman: No further questions. 
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Trial Examiner: You may cross examine, Mr. 
Walsh. 


Cross Examination by Mr. Walsh: 


Q. You are James Kivlin; is that correct? A. That 
is right. 

Q. You say vou have been a welder for about 20 
years? <A. Yes. 

Q. A member of the Union for 20 years? A. No. 

Q. How long have you been a member of the Union? 
A. Since 1946. 

Q. So, you have had about 15 years of union experience, 
then; is that correct? A. Approximately, yes. 

Q. And with reference to Local 80, you said you were 
there on about three oceasions to see Mr. Kennedy? <A. 
Yes, about that. 


Q. And one of those occasions was February 22nd? A. 
Is that the exact date? Is February 22nd the exact (75) 
date? 

Q. That is the date that apparently the reference to the 
Bechtel Company is stated, the time you took your test 
and you failed? A. Yes. I said the latter part of Feb- 


ruary. 

Q. You had been there the afternoon before that? <A. 
Before what? 

Q. Before the 22nd? Didn’t you say you went there 
on an afternoon but you couldn’t go to work that after- 
noon? <A. It was somewhere around lunch time or, you 
know—it was past working hours. Like the working 
hours starts at 8 o’clock in the morning. I was too late to 
go to work that day. I had to go to work the next day. 

Q. Did you fill out an application on the afternoon? 
A. No, I didn’t fill out an application. 

Q. Were you given a referral slip the following day? 
A. No. I was given a referral slip when I went down 
there. 
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Q. That was the following day, wasn’t it? 
I went to work the following day. 

Q. Let me get it straight. The first time you went 
down to Local 80, it was too late to go to work?) A. 
I went down there to go to work, and Kennedy said 
“I know that too; but it is 8 o'clock in the morning when 
you start.” And I didn't get the job offer until after 
8 o'clock in the morning. 

(76) Q. Did you go to work that same day? A. No, 
I didn't. 

Q. You went to work the following day? A. Yes. 

Q. Is that the time— A. I had to be there in the morn- 
ing and gave that referral slip that Kennedy gave me 
to his Local SO steward on the job. 

Q. Did Kennedy give you the referral slip the morn- 
ing that you went down or the afternoon that you were 
there but it was too late to go to work? A. No. He 
gave it to me the first day I went down. I got the 
referral slip and he told me to go out on the job the 
next morning and see the steward out on the job. 

Q. Now, did you know Mr. Kennedy before this oc- 
casion? A. I didn’t know the guy. | knew who Kennedy 
was, but 1 didn’t know what Kennedy looked like. 

Q. So, this was your first occasion that you actually 
met Mr. Kennedy; is that correct? A. The first occasion 
as far as my knowledge is concerned, yes. 

Q. And you made references to Mr. Coyne. Is Mr. 
Coyne appearing on behalf—as a witness for you today? 
A. Not that J know of. 

Q. Is Mr. Page here? A. Not that I know of. 

(77) Q. Is Mr. Baffone here? A. I don’t see him. 

Q. Did you subpoena any of these men? 


Trial Examiner: Just a minute. This is in the 
public interest and a public hearing. It is up to 
the General Counsel to handle that. 

This is not private litigation. 
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Mr. Walsh: <All right. 


Q. (By Mr. Walsh) On the occasion of the afternoon 
that you first went to see Mr. Kennedy and it was too 
late to go to work that day, did you have a conversation 
with him, and where did it take place? A. Well, down 
at the Local 80 Office. I went in and told him who I 
was and who sent me down and everything. He said, 
he asked me could I do downhill welding? I said Yes. 
He asked me if I was sure. I said, “Sure; I worked 
on this pipeline and that pipeline and the other pipeline.” 

Q. Who was present at this time? <A. I think—let 
me see. Kennedy and I think his Seeretary was there 
too. 

Q. Was this in the office to the right as you go in the 
hall or to the left? Do you recall? A. You go in the 
front of the office and then turn to the right and you 
go into a little office. 

Q. Is there an adjoining office off from Kennedy's 
Office? (78) A. There might be an office back there, be- 
cause they have got a partition there, you know. And 
it seems like to me there would be an office back there. 
You never get past Kennedy’s desk. That is as far as 
you go. 

But I think there was a doorway—I think there was 
a doorway in back of Kennedy's desk that goes through 
over there. 

Q. As you go into the hall itself from the outside, 
did vou notice a bulletin board to your right? A. There 
is a bulletin board there, ves. 1 think there is, yes. 

Q. And did you notice any documents on there? A. 
Oh, I don’t think I did, no. I might have noticed some- 
thing. I don’t remember it. 

Q. Did you look at the bulletin board? A. I don’t think 
so 


Q. Now, how long did the conversation take place on 
the first time? A. I might have looked at the bulletin 
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board. I think there is a bulletin board there. I am not 
sure. I just might have looked at it. 

Q. Well, let me ask you this: How long did your con- 

versation take place in Kennedy's ofiice on this first oc- 
casion? A. About maybe ten minutes, I guess. Some- 
where around that. 
(79) Q. And then you left and you went directly outside 
the building? A. Well, he told me to make sure to be 
down at the plant—to be on that job in the morning 
before 8 o'clock because I had to go see the steward. 
I asked him directions. He gave me directions. And 
then there were a couple of guys standing in the hallway 
there. I was talking to them. They said, “Are you going 
down to the Bechtel job?” 

I said, “Yes.” 

They started telling me the shortest way, because I 
had to go from Philadelphia. 

When I got the directions straight, the way I figured 
they were straight, why, then, I left. I went home. 

Q. On this occasion did other men come into Mr. Ken- 
nedy’s office? A. When I was there? 

Q. Yes? A. Yes. 

Q. Did they fill out any application? A. I don’t know 
what they were doing. I was interested in going to work. 
I was interested in myself at the time. And I was 
interested in getting out of there and going to work, 
the next morning. And I was interested in getting the 
right directions to get to that job. 

And the whole interest lay within myself, I think, at 
(80) that time. 

I don’t know whether they were getting jobs or weren’t 
getting jobs. But the door to his office—at that time, 
you didn’t have to knock on it to go in. It was wide 
open. You could walk in and out at your pleasure. 

Q. Was your brother with you on this occasion? A. 
No, he wasn’t. 
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Q. You were alone? A. That is right. 

Q. Now, did you return the following morning to the 
Hall? A. No. I went down to the job and met the 
steward on the trailer. There were a bunch of fellows 
there which Charlie Kennedy sent down. I guess there 
were ten or twelve fellows down there. I don’t know 
whether he sent them or not. But I know they were 
there. They were all going to work. 

Q. And after you took your test, the company repre- 
sentative stated that you had failed your test; is that 
correct?’ A. No, he didn’t say I failed it. He said “As 
far as he was concerned, he wasn’t even going to pass 
it.’ He said, “I don’t like it and 1 am not going to 
pass it.” 

Q. As a matter of fact, weren’t you made aware that 
you failed your test by the company? A. No. That 
is wrong. 

Q. Who notified you that you did fail? A. When I 
went over to the office, the company didn’t (81) ever: 
know I was taking a test. 

Q. Baffone was employed by the company, was he not? 
A. He was employed by Bechtel, yes, to give the test. 

Q. He was the one that the company hired to give 
the test, was he not? A. That is right. 

Q. And he was paid by Bechtel Corporation, was he 
not? A. That is right. 

Q. And he was not acting under instructions from 
Local 80, was he? A. I don’t know that. 

Q. You don’t know, but you know that Baffone was 
employed by the Bechtel Corporation to give tests? A. 
I would say—I know it was Bechtel’s job; it was Bech- 
tel’s job site there. They were the prime contractor. 
And it was their job site. And they employed all the 
people there. 

Q. Did the Company Representative that you saw— 
was that a Mr. Bell? Do you recall? A. I don’t re- 
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member meeting anybody other than the steward. And 
some other fellow was in the office that the steward gave 
the card to that he got, handed it to him; and he said 
come on. And we went over to the other place. No, 
I don’t remember anybody clse. 

Q. In any event, Mr. Baffone told you that you failed 
your ($2) test, didn’t he? A. No, he didn’t. He said 
I am not going to pass it. 


Mr. Reisman: I suggest this is argumentative. 
Trial Examiner: Don’t argue with the witness. 
Mr. Walsh: I won’t pursue it any further. 


Q. (By Mr. Walsh) You returned to the Hall a sec- 
ond time. Now, what occasion was that? Was that the 
following day? A. No. When I left Bechtel, I came 
back to see Charles Kennedy to see what went wrong. 
And I told him everything this man said down there. 
‘And Charlie said “Well, I don’t understand that. He 
is considered as a pretty nice man.” 

I said, “Well, maybe”— 

Q. Well, regardless of that, you returned to the Hall 
the second time? <A. That is right. 

Q. Your answer is yes to that? A. Yes. 

Q. And you explained to Mr, Kennedy that you were 
refused work at Bechtel? A. No, I didn’t. 

Q. Did you tell Mr. Kennedy that you failed your 
test? A. I told Kennedy the guy refused to test my test. 
He wouldn’t cut the coupons. 

Q. And did you ask Mr. Kennedy what further steps 
vou (83) could take, if any? A. No, I didn’t. I said 
to Kennedy, I said, what is it all about? I said “What 
is wrong down there?” 

Q. Did you ask Mr. Kennedy for an appeal slip? A. 
I didn’t ask Mr. Kennedy for any slips at all. I wanted 
him to straighten it ont. 
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Q. Did you ask Kennedy to be put back on a referral 
list or to re-register? A. He said he was going to do 
that himself. He said “We have got some more work 
breaking around here.” He said, “Don’t worry about 
it.” And he said, “When this other work breaks, I will 
send you out on it.” 

I said, “Well, look, Charlie, what happened down 
here?” 

Q. Let me ask you this: are you familiar with the 
procedure when you are refused on a job by the Em- 
ployer? A. What is the procedure you are talking about? 

Q. Do you know what procedure you take if you are 
refused a job by an employer? A. Do I know if I am 
refused a job by an employer? 

Q. What further steps you take, if any? 


Trial Examiner: With the Union? 


Mr. Walsh: With the Union. 

The Witness: With the Union? 

Mr. Walsh: Yes. 

The Witness: Well, my procedure always has been— 
(84) my thoughts have been if any member—we hap- 
pened at different times in our union—I guess other 
unions had it too—when a member was refused by an 
employer, he always came back and talked it over with 
the Business Agent, Business Manager, to find out what 
happened. And then if that didn’t go any place, why, the 
member was left holding the bag some place. And he 
just had to forget all about it and go out some place 
else. 

At different times, other members went and took it 
in front of what they called the Executive Board. 


Q. (By Mr. Walsh) Did you ask that this be taken in 
front of the Executive Board? A. I didn’t see where it 
warranted that much coverage to take it before the 
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Executive Board. I figured Kennedy could straighten 
it out himself. 

Q. In any event you didn’t ask any questions—you 
didn’t ask Kennedy for an appeal slip or for it to be 
taken before the Executive Board? A. Kennedy told me 
he would straighten it out. He said he had more work 
breaking. And he said he would put me on another job. 

Q. Did you sign an application form? A. Didn’t sign 
anything. 

Q. Don’t you normally sign an application form when 
you go to a Hall in order to get work? (85) A. These 
application forms that you are speaking about, you go 
to sign them in Halls and be put on the work list when 
there is work breaking or when there is no work available. 

But when work is available and you are sent there 
and told that you are going to go to work, there is no 
need to sign a work list. Because if they put you on the 
work list, they have to take vou right off because you 
are already working. 

Q. You weren’t told on this second occasion that there 
is work—that there was work immediately, were you? 
A. Kennedy? 

Q. Yes. <A. Yes, I was. He told me it would be a 
matter of days before I would go to work. He told me 
not to worry about it. 

Q. You didn’t fill out an application form, or you 
were not put on a referral list or out of work list?) A. 
Kennedy had my referral ecard there. 

Q. What referral card are you referring to? A. The 
referral card I got from Local Union 420. 

Q. From Mr. Page? A. No, from Mr. Coyne. 

Q. Now, on the second visit to Kennedy after you re- 
turned from the Bechtel job, who was present on that oc- 
casion other than Mr. Kennedy and yourself? A. When 
I came from the Bechtel job back to his office (86) that 
same day? 
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Q. Yes. A. Well, Kennedy was there, his secretary was 
there, there were a couple of fellows he was talking to 
in the office. And like a Union Hall they come and go. 
There were a couple of follows out in the day room, which 
I spoke to, which I mentioned before about getting the 
directions from. 

Let me see. No, that is another time. 

There were two guys in his office. Kennedy was put- 
ting one to work. I think one was an apprentice boy. 

Q. Was his secretary present? A. I don't know. His 
secretary was there too, ves. 

Q. What time of day was this? A. I guess that was 
about 2 o’clock or—well, no—it was anywhere between 1 
o'clock and 2:30. Between that time. 

Q. How long did this conversation take place between 
you and Mr. Kennedy in the presence of at least his sec- 
retary and some other person? A. That was the long- 
est conversation I had with him, 

Q. And was this part of the heated discussion that 
you had? <A. Well, I was telling him what happened 
down there. He wanted to know what happened down 
at the Bechtel job. And I told him. And he said that 
he couldn’t understand, because the foreman was a nice 
guy. And I told him just what happened. And he 
said that he would talk to Baffone or something similar 
(87) to that. And I told him that the man told me he 
didn’t like the way I walked on the job. 

Q. On this occasion was your brother with you? A. 
No, John wasn’t with me. 

Q. So, the conversation then took place in the pres- 
ence of Mr. Kennedy, his secretary, and some other men 
that you don’t know? A. The door was wide open. 
And the other men—one man was sitting in the office 
listening to part of it. In the middle he got up and 
walked out some place. And there were a couple of 
men out in the hall, I think, something like that. They 
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came in later as we were talking. We had a conversa- 
tion, a good half hour, or thirty-five minutes, something 
like that. 

Q. Now, after this conversation, this long conversa- 
tion, you left the Hall at that point? 

Or did you remain in the Hall? A. No. Kennedy 
told me that he would see what was going on and stop 
down again and keep in touch, or he would call the 
Business Agent, he needs welder. And I left and went 
home. 

Q. And, now, that was your second occasion. 

Now, your third visit to the Hall was when? A. Well, 
are you classing that as the second visit to the Hall? 
(SS) Q. I understand on the first time you went there, 
it was too late to go to work. And the following morn- 
ing you went directly to the Bechtel job. And then when 
you didn’t pass your test, I understand you went back 
to Local S80. That was actually your second visit? A. 
You keep saying I didn’t pass my test. Why do you 
keep saying that? 


Trial Examiner: Don’t argue with Counsel. 


Q. (By Mr. Walsh) You were not employed by Bech- 
tel after you took the test? A. All right, yes. 

Q. You then returned to the Hall? A. Yes. 

Q. That would be your second occasion? A. Okay. 

Q. Then you subsequently returned a third time? A. 
What I was trying to get at is this here: I class the 
visits as so many visits to the Hall, different than Mr. 
Walsh classes them. 

Trial Examiner: Well, I think I got it clear that 
there was one trip which was two days; is that right? 

The Witness: One trip— 

Trial Examiner: That was the first one, the latter 
part of February? 

The Witness: Yes. 
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(89) Trial Examiner: Then you went back again on 
March 16; is that right? 

The Witness: Something like that, yes, sir. 

Trial Examiner: Again there was another trip on 
May 22, or some time in May? 

The Witness: Yes. 

Trial Examiner: To the Lummus Company? 


Mr. Meriman: And a visit to the Hall, but he 
isn’t clear as to whether that was before or after 
the Lummus job or the day of the Lummus visit. 

Trial Examiner: Yes. In other words, what the 
witness is doing is calling—the Bechtel incident, 
that to him is one trip. You see what I mean? 
He is including the two days as one trip: is that 
right? 

The Witness: That is right. 

Trial Examiner: Counsel has it as two visits: 
is that right, Mr. Walsh? 

Mr. Walsh: That is correct. 

Trial Examiner: I think the record is clear 
on it. 

We will take a little recess at this time. 


(Whereupon. a short recess was taken.) 


Trial Examiner: The hearing is in order. You 
may proceed, 


Q. (By Mr. Walsh) Mr. Kivlin, on the date of either 
March 14 or 15—I think you stated you don’t recall (90) 
whether it was the 14th or 15th, 1961—you returned to 
the Local 80 Union Hall and you had further conversa- 
tion with Mr. Kennedy; is that correct? A. Could you 
say that again? 


132a 
James Joseph Kivlin, for General Counsel, Cross 


Trial Examiner: Read the question. 
(The pending question read by the reporter.) 


The Witness: Not exactly. 


Q. (By Mr. Walsh) Well, will you explain as to what 
portion of it or what portions are not exact? A. It was 
a good deal later than March 14 and 15. I didn’t have 
conversation with Kennedy. Kennedy had conversation 
with me. He just told me not to hang around there. 
There was no sense in me hanging around there. That 
was it. That I was going to get hurt. 

Q. Are you referring to May now, or the second visit 
now? <A. You see, I am not arguing. 


Trial Examiner: No. We won't take any argument. 
The Witness: It might sound like I am. But I just 
want to clarify it. What is your second visit? 


Q. (By Mr. Walsh) You allege on or about March 14th 
that the Union through its agent Kennedy failed and re- 
fused to refer and has failed to and refused to allow 
you and your brother to register for referral at the 
Hiring Hall in Wilmington. Is that a correct statement 
or not? Or do you (91) want to change that to a later 
date? A. No. That is a correct statement. 

Q. All right. 

Now, on this date, either March—on or about March 
14, 1961, did this refusal to refer you or put you on the 
referral list take place in Kennedy’s office? A. On the 
return date? 

Q. On March 14 or thereabouts? A. Did that take 
place in Kennedy’s office? 

Q. In Kennedy’s office, yes? A. Yes, it did. ‘ 

Q. At about what time was that, if you can recall? 
A. That was about 7:30, 25 minutes of 8 in the morning. 
Maybe 25 minutes after 7. 


138a 
James Joseph Rivlin, for General Counsel, Cross 


Q. How long did you remain in the Hall? A. I think 
I was in there altogether, at the most, at the maximum 
it would be ten minutes. 

Q. Who was present on that occasion? A. Charlie 
Kennedy, John Kivlin and myself, James Kivlin. 

Q. Now, had you been referred to the Bechtel job be- 
fore that?) A. Before this meeting with Kennedy? 

Q. Yes? <A. Yes. 
(92) Q. On what other dates, if any, did you return 
after March 14 or 15? A. It was some time in May. The 
date I went to Lummus Company was May 22nd, I think 
you said; is that right? 


Mr. Mermin: We are all agreed on that, yes. 

Trial Examiner: Yes, I think that is stipulated. 

The Witness: It was before I went to the Lummus 
Company. 


Q. (By Mr. Walsh) At any time on March 14th or some 
time prior to May 22, 1961, did you fill out an applica- 
tion form with Local 80? A. No, I didn’t. 

Q. Did you request an application form from Local 
80? A. Well, we call it a work list. 

Q. Well, isn’t the sequence that you fill out an ap- 
plication form, then you are put on a work list, your 
name is typed on a list? A. Well, in Local 80, that 
might be there—that could be their laws, and it might 
be. I worked in various different locals. And as long 
as you had a referral to go to that Local, and as long 
as he called for men, your book yourself—your book, 
the United Association book which you carry is the 
legal document as far as an application goes to go to 
work. 

Q. Did you look at the bulletin board on any occasion 
at (93) Local 80? A. There is a bulletin board. A lot 
of Locals have bulletin boards and a lot of them don’t 
have bulletin boards. 
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Q. Did you look at Local 80’s bulletin board? A. I 
might have noticed it. 

Q. Now, did you receive any referral slip from Mr. 
Kennedy to go to the Lummus job? A. No, I didn’t. 

Q. You know, as a matter of fact, you need a referral 
slip to go to a job, do you not? A. No, it is not. 

Q. It is not necessary to have a referral slip from the 
Local Union 80 to go to an employer such as Lummus 
before the Employer Lummus can hire you? A. No, it 
is not as a matter of fact. It is a law that they have 
in Local 80 that you are supposed to go to the Union 
first and they will send you out to a job and you go to 
work provided the man needs men. 

Q. Well, is it your understanding that if you do not 
secure a referral slip from Local 80 you could go seek 
your own employment? A. No, it is not. 

Q. Well, how would you get to an employer on a union 
job which is in the jurisdiction of Local 80 if you didn’t 
have a referral slip? (94) A. Ride there. 

Q. How would you obtain the employment from the 
employer? A. Well, I was refused by Charlie Kennedy. 

Q. Did you ask him for a referral slip? A. He told 
me I wasn’t going to go to work there as long as he was 
business agent. 

Q. Did you ask Mr. Kennedy for a referral slip? A. 
I asked him to go to work. 

Q. Did you ask Mr. Kennedy for a referral slip? A. 
Referral to go to work? 

Q. Yes. A. Sure I did. I asked him to go to work. 

Q. Well, let me— A. I didn’t ask him for the Lum- 
mus job, not to go to work on the Lummus job. 

Q. You didn’t ask Mr. Kennedy for the Lummus job? 
A. No. Any job at all would suit me. 

Q. When did you ask him that, and who was present 
at that time? A. When I was there March 14th? 

Q. With your brother. A. With John, yes. 


135a 
James Joseph RKiclin, for General Counsel, Cross 


Q. But other than John and yourself and Mr. Kennedy 

there was no one else present? A. John Kivlin, myself, 
and Kennedy. 
(95) Q. Were you familiar with the practices of Local 
80 with respect to Employer’s hiring men from the 
Union Hall? <A. That is the reason we went to the 
Union Hall, because I am familiar with that, yes. 

Q. You are quite familiar with the local rules?) A. Not 
all of them, no, not all of them. But the hiring prac- 
tices— 

Q. You are pretty familiar with those? A. Not an 
expert, no. But I know you are supposed to go down 
to Local S80 and see the business manager to go to work. 

Q. The Business Manager or Business Agent, then, 
has a certain procedure which he passes on to you, does 
he not? A. He is supposed to have, yes. 

Q. And there were application forms there available 
for you to fill out? A. I didn’t see them. I didn’t see 
them and I wasn’t offered any. 

Q. Did you ask for any? A. Well, he is supposed to 
give them to you. 

Q. You went down to Local 80 and walked in and saw 
Mr. Kennedy. What, if anything, did you say to Mr. 
Kennedy? <A. I hardly got to say anything to him sensibly. 
And he hardly said anything to me sensibly. It was 
an argument about I wasn't going to work. 


Trial Examiner: What was said? You already testi- 
fied (96) to it. But let’s go ahead. 

What did you say to him and what did he say to 
you? Let’s have it all over again. 

The Witness: All right. 

We went into the day room there. And all these fel- 
lows were sitting around there. They were all there be- 
fore me. And some of the fellows said—they knew we 
were welders, John and me. They said, “Kennedy was 
just out here hollering for welders.” 
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Q. (By Mr. Walsh) When you refer to the “day room”, 
that is not the office of Kennedy; is that right? A. No. 
It is not the office. That is the big room outside there. 
I said. “Yes, I know.” 

I went over and knocked on his door. And then I 
heard him say “come on in” or something like that. I 
opened the door. I saw him sitting at the desk. 

I said, “Come on, John.” 

We walked over to Kennedy. Kennedy looked at me. 
And he said something about “he remembers me” or some- 
thing. 

I said, “Charlie,” I said, “I was sent down here—Jack 
Page gave me a call and sent me.” I hardly got it out of 
my mouth. He sat there and he shook his head like 
that. (Indicating). And he said—do you want me to tell 
the whole story again? 

Q. (By Mr. Walsh) This is the second time you met 
Mr. Kennedy face to face; is that right? A. Your way 
of thinking, you know, counting the visits, (97) it would 
be the third time I met Kennedy. 


Trial Examiner: Like I pointed out a while ago, 
on the first visit he was there twice; he was there 
one day and also the next day. And the second 
time he was down at the Hall is this March 14th 
that you are on now? 

Mr. Walsh: That would be the third. 

Trial Examiner: This would be actually the 
third day that he saw Kennedy. But it is actually 
the second trip to the Hall? 


The Witness: That is right, yes, sir. 


Q. (By Mr. Walsh) On this third occasion or the sec- 
ond trip to the Hall, was this the time that Kennedy re- 
fused to refer you to another job? A. On March 14th or 
15th, yes, that is the time he refused to give us work. 
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Q. This is the man you only met for the third time? 
A. Yes, that is right. 

Q. Had you ever met him on any other occasions? A. 
I don’t remember. I don’t remember ever meeting Charlie 
Kennedy before. 

Q. On these visits do you recall whether other men 
were hired by Mr. Kennedy and referred to jobs on these 
three occasions that you were there? A. Do I recall 
if any other men went to work? 

Q. Yes. (98) A. Oh, yes, other men went to work. 
There were men that went to work before I got down 
there and there were men that went to work after I 
left, and men went to work the day I was there. 

Q. On these occasions did you see anyone refused work 
by Mr. Kennedy? A. No, I didn’t. 

Q. All right. 

Now, I think you stated you wrote to the International 
Union. Did you receive any reply from them? <A. No, 
I didn’t. 

Q. Was this addressed in the form of a letter to the 
Union? A. Special Delivery, yes. I called them on the 
phone first. 

Q. Was there any investigation made of your letter? 
A. None at all. Never even answered it. 

Q. Do you have a copy of the letter with you? <A. 
My lawyer has a copy of it. 

Q. At the time of your last visit to Local 80, who 
was present at that time besides yourself and Mr. Ken- 
nedy? A. The last visit? 

Q. Yes. A. The last time I saw Mr. Kennedy? 

Q. Yes. A. Two fellows were standing on the side- 
walk, myself, and (99) Kennedy. Kennedy was coming 
down the sidewalk. 

Q. You were not inside? A. No. 

Q. You didn’t go inside the Hall? A. No. I was go- 
ing inside the Hall? 
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Q. Who was present with you on this occasion? A. I 
was by myself. The Union told me to go down and try 
to patch it up with him, Local Union 420 told me to do 
that. 

Q. Kennedy was coming down the sidewalk? A. Yes. 

Q. Kennedy went inside the Hall? A. No. He was 
coming out. 

Q. Was anyone with him? A. No. He was by himself 


Mr. Walsh: No further questions. 
Trial Examiner: Cross examination. 


Cross Examination by Mr. Mermin: 


Q. Mr. Kivlin, you testified about your visit to the 
Lummus Company at their job site on May 22nd. Am I 
correct in my memory of your testimony that you said 


you went up—that you had to go up a flight of stairs to 
talk to someone who had a title which you think is Em- 
ployment Manager, or Office Manager, of Lummus? A. 
Yes. 

(100) Excuse me. Is it concerned about the stairs? 

Q. I am asking you about the stairs? A. Yes. 

Excuse me. Is it concerned about the stairs? 

Q. I am asking you about the stairs? A. Yes. 

Q. Did you have to go up a flight of stairs to talk to 
the man that you referred to? A. Yes. I went up the 
stairs— 

Q. Just answer yes or no? A. Yes. 

Q. Don’t volunteer anything. 


Trial Examiner: Don’t volunteer anything. 
The Witness: I am trying to get it exactly. 
Trial Examiner: All right. 


Q. (By Mr. Mermin) You had to go up a flight of 
stairs to talk to the Employment Manager or the Office 
Manager? A. That is right. 
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Q. After you went up that flight of steps, did you 
talk to anybody elxe who was an official of Lummus ex- 
cept for that one man? A. I talked to nobody after I 
went up them stairs but that one man. 

Q. The only man from Lummus? A. Other than the 

steward who ran into the office. 
(101) Q. Iam talking about a Lummus official. Is there 
any other Lummus official that you spoke to after you 
went up the steps? A. I spoke to a Lummus man inside 
that office. 

Q. That is right. That is the man vou talked about? 
A. Yes. 

Q. Was there anybody else that you spoke to after 
you got up those steps into that office who was a Lum- 
mus man? A. No. 

Q. All right. I wanted to get that clear. 

Now, next: do you know of your own knowledge whether 
or not the Company asked the Union on May 19 for six 
welders and two pipe fitters to be supplied on May 22 
1961? A. Do I know if the company— 

Q. Asked the union to supply six welders and two 
pipe fitters on May 19 to be supplied on Monday, May 
22, 1961? A. Only what the man in that office told me. 

Q. You don’t know, in other words, whether the com- 
pany did or didn’t ask for six welders and two pipe 
fitters for May 22nd? A. Only what the man in the of- 
fice told me. 

Q. Do you know whether or not the company on May 22, 
1961 in fact hired six welders and two pipe fitters who 
had been sent to it through the union? A. I don’t know 
whether they hired six. I know they (102) hired one 
while I was there. 

Q. You don’t know? A. No. 

Q. Mr. Kivlin, I want to read to vou from Exhibit 2 
in this case. At page 10, Article IV, Section 9, sub- 
paragraph (c), it says: “Any applicant for registrant 
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shall have a right of appeal of any dispute or grievance 
arising out of and relating to the operation or function- 
ing of the job referral plan to the joint hiring commit- 
tee.” 

Later on on that page it says “The joint hiring com- 
mittee shall provide in the rules and regulations of the 
job referral for an appeal to an impartial umpire when- 
ever the joint hiring committee reaches a deadlock over 
a dispute concerning a refusal to register an applicant, 
the proper registration or dispatching of any applicant.” 

I ask you, Mr. Kivlin, whether in February with rela- 
tion to the Bechtel test, whether in March 14, on or about 
March 14, and in May, around the date of May 22nd, 
whether on any one of those three occasions you filed a 
grievance under this job referral system procedure? 


Mr. Reisman: I object before he answers to the 
relevance of whether or not the charging party 
complied with a contract procedure, since I sub- 
mit that there is no exhaustion of internal remedy 
provision; you don’t waive an unfair labor prac- 
tice by failing to file according to the (103) in- 
ternal administration of the contract. Something 
may be both a possible grievance and an unfair la- 
bor practice under the Act. 

Mr. Mermin: May I be heard before you rule? 

Trial Examiner: Yes. 

Mr. Mermin: For reasons that I do not know, 
the office of the General Counsel brought out from 
this witness the fact that he had undertaken some 
sort of internal appeal within his union to the 
international. I don’t see the relevance of that to 
this case. Nevertheless it was brought out. I 
do have a very strong legal argument to make 
not on the basis of exhaustion of internal remedy, 
but whether or not the company was given ade- 
quate notice of any complaint by this witness, let 
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alone his brother who never showed up at the 
company at all; whether this witness in effect merely 
by saying something orally to this company, given 
this kind of job referral system which is set up 
with the union agreeing not to discriminate with 
the employer preserving his right to reject ap- 
plicants, with arbitration provisions where some- 
body can file a grievance and a joint hiring com- 
mittee hears it; in such an instance, my argument 
is that irrespective of the facts here, even if there 
were a discrimination by the union, that the com- 
pany is entitled not to have to take an immediate 
investigation when somebody makes an oral state- 
ment to it “I can’t get on a (104) referral list” 
—which is all he told the company on his own tes- 
timony—but at least the man has to be sincere 
enough from the company’s point of view, since it 
is hiring hundreds of people a day and can’t make 
an investigation of every oral story told to it— 
that the man has to be sincere enough to file a 
written grievance so the company knows he means 
it. 

And then it can go ahead and see whether or 
not it has any responsibilities under this kind of 
system which does not, after all, give unfettered 
control to the union. That is why so many of the 
cases upon which I gather the General Counsel's 
office relies, are not relevant here. 

There are at least three areas here where the 
union does not have unfettered control over hir- 
ing. It is not an agent of the employer. The 
employer has preserved his right to reject. The 
Union has promised not to discriminate in any 
way. And there is an arbitration procedure. 

I know of no case where the Board has yet 
ruled on the arbitration procedures and what their 
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significance is. I am not arguing about the ex- 
haustion of administrative remedy at all. I am 
saying the filing of a grievance can at least start 
the wheels rolling and let an employer know there 
is a substantial claim that something of an unfair 
nature has happened. All I am doing is asking 
this witness in preparation for the legal argument, 
which you will see as (105) a special defense in 
our answer—whether or not on any of those three 
oceasions he filed a grievance. I think it is per- 
fectly relevant to a very relevant legal argument 
that the answer in this case has already notified the 
office of General Counsel it intends to make. 

Trial Examiner: Do you have anything further 
to say? 

Mr. Reisman: No, sir. Except I still maintain 
and there are cases in point indicating that the 
employer is still considered in pari delicto with 
the union despite the fact that the hiring pro- 
cedure may be lawful and not violative. 

Toward that end, the case in point would be 
an aspect of the original Mountain-Pacifie Case 
that was not overruled by Local 357 Teamsters. 
And the Board indicated— 

Trial Examiner: What is the citation? 

Mr. Reisman: 119 NLRB 883, page 899. 

Trial Examiner: What is the title? What is 
the name? 

Mr. Reisman: That is the Mountain-Pacific Case. 

The Board indicated that an unlawful exclusion 
from employment was a joint act by both respond- 
ent employer and the respondent union even where 
agreements would be lawful the employer having 
delegated authority to the union. Along these 
same lines, the Board indicated—and this I think 
would be more in the nature of dicta—but in oper- 
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ating engineers Local 12, at 113 NLRB 655, page 
661, footnote 5, they indicated that even though 
an agreement was lawful they (106) still con- 
sidered— 

Trial Examiner: What is the name of that 
case? 

Mr. Reisman: Operating Engineers Local 12. 

Trial Examiner: What company? 

Mr. Reisman: I don’t have the company. I just 
have the union citation. 

Mr. Mermin: If I may respond very briefly? 

Trial Examiner: Yes. 

Mr. Mermin: You will note that Mr. Reisman 
has not cited to you in either instance a case 
where there is an arbitration clause in the con- 
tract of which the prospective employee is or 
should be aware. The main thrust of our defense 
is that the arbitration provisions when taken to- 
gether with the other provisions of this contract 
which I need hardly tell you contain the stand- 
ards of the Mountain Pacific Case— 

Trial Examiner: What is the name of that case? 

Mr. Mermin: The Mountain-Pacifie Case which 
has been referred to, which Mr. Reisman has re- 
ferred to, and in which the Board created the 
three standards by which they were thereafter to 
judge what they considered a fair hiring system 
and a fair hiring hall procedure. 

The complaint chooses not to quote various por- 
tions of the hiring procedure. And I urge upon you 
that you read all of it. You will find, I believe, 
no fairer hiring procedure in any labor contract 
in the United States. And (107) any attorney ad- 
vising an employer in this sort of instance says: 
No, you are not an insurer of anything the Union 
may do, because otherwise an employer obviously 
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would be quite reluctant to enter into a hiring 
hall or referral system at all. 

He says to him, as I have advised the Lum- 
mus Company, when you have this amount of 
reservation to yourself and to a neutral third- 
party of hiring authority, where the Union may 
not discriminate, where there is an arbitration 
right, so that the Union doesn’t have this unfet- 
tered control, then you are no longer an insurer 
even under some of the dicta which Mr. Reisman 
has chosen to cite. 

Now, this is a different situation in that you 
have been very fair to a prospective employee 
and he has the right to file a grievance to let you 
know that something has happened. In such an 
instance yes, you begin to investigate, see what 
has happened, and see if something unfair has oc- 
curred. 

Trial Examiner: I understand all that. I am 
going to overrule the objection and let him answer 
the question in view of what counsel said. 

Mr. Mermin: Now that we have had a long 
discussion, maybe I can make it brief. 


Q. (By Mr. Mermin) I am asking you whether in 
February and March or in May of 1961 or indeed at 
any time that in (108) 1961 you filed a grievance under 
the labor agreement from which I quoted to you? A. 
With who? 

Q. With the joint hiring committee or any grievance 
at all with the joint hiring committee? A. Who are 
they? 

Q. The joint hiring committee is composed of an equal 
number of contractor and union representatives. 


The Witness: It might seem like I am arguing. 
Trial Examiner: If you don’t understand the ques- 
tion, turn to me. Don’t argue with counsel. 
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The Witness: All right. I don’t understand the ques- 
tion. 


Trial Examiner: The witness doesn’t understand 
your question. Rephrase it. 


Q. (By Mr. Mermin) Mr. Kivlin, do you know whether 
there is a labor agreement, a collective labor agree- 
ment between Local 80 and the Delaware Mechanical 
Contractors Association? A. I heard that there was a 
fair unemployment or fair employment association with 
so many members of the contractors association of Dela- 
ware. 

Q. Wait a minute. Just answer my question. A. 
I just heard this the other day. 


Trial Examiner: Just a minute. Just answer the ques- 
tion, please. 


(109) Q. (By Mr. Mermin) Do you know whether there 
is a contract between certain contractors and Local 
Union 80? A. No, I don’t know. 
Q. You didn’t know there was any collective labor 
agreement? A. I don’t know there was a contract, no. 
Q. You didn’t know that in the Spring of 1961? A. 
No, I did not. 


Trial Examiner: He has answered the ques- 
tion. 


Q. (By Mr. Mermin) Do you know whether Local 420 
has any agreement with a group of contractors in the 
area of its jurisdiction? A. We don’t have one. 

Q. You have no written collective agreement with the 
employers? A. They have that, yes. 

Q. All right. 

Do you know whether Local 80 had a written collective 
agreement with any employers? A. For bargaining pow- 
ers? 
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Q. Yes. A. Yes. 

Q. All right. 

Now, under that agreement—I just read to you pro- 
visions which allow for a grievance to be filed if you 
(110) are unhappy over the way the hiring system has 
worked— A. I didn’t know that one. 

Q. You didn’t know that one? A. No. 

Trial Examiner: He has answered the ques- 
tion. 

Q. (By Mr. Mermin) Therefore, isn’t it also true that 
you didn’t file a grievance? A. I didn’t know it. 

Q. Answer the question yes or no, did you file a griev- 
ance? A. No. 

Trial Examiner: He said he didn’t, the way I 
understood him. He said he didn’t. 

Mr. Mermin: That is all. 

Trial Examiner: Re-direct examination. 


Re-direct Examination by Mr. Reisman: 


Q. Did anyone at Lummus ever suggest to you that 
you file a grievance? A. No, they didn’t. 

Q. Did anyone from Local 80 ever suggest to you that 
you file a grievance? A. No, they didn’t. 


Mr. Reisman: No further questions. 


Trial Examiner: You are excused. Thank you very 
much. 


(Witness excused.) 


(111) (Whereupon, a short recess was taken.) 
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Trial Examiner: The hearing is in order. 

Mr. Reisman: Mr. Trial Examiner, although we 
have one witness under subpoena who has failed 
to honor his subpoena, it is my judgment that his 
testimony would be cumulative at this stage; and, 
therefore, the General Counsel now rests. 

Trial Examiner: Very well. 

Are you gentlemen ready to proceed? 

Mr. Mervin: On behalf of the Lummus Company, 
I would like at this time to make a motion to 
dismiss as to both James Kivlin and John Kiv- 
lin insofar as the complaint relates to the com- 
pany. I don’t want to take the time of the Ex- 
aminer to go into my reasons again. The reasons 
as to James Kivlin I outlined before when we were 
arguing over the relevancy of a certain question 
which I asked him. As to his brother John, I 
make the motion not only on the grounds which 
pertain to James Kivlin but also the fact that 
John Kivlin never applied for employment with 
the Lummus Company; he admitted under oath that 
he never had; and he further admitted he never 
had any contact with the Lummus company in 
the year 1961. 

Trial Examiner: Do you have anything to say 
as to that? 

Mr. Reisman: Yes, sir. I think Counsel is argu- 
ing (112) a theory of the necessary parties here. 
And I submit that under the law as it is presently 
set up, the parties are chosen by the party that 
files the charges. And conceivably there may be 
a host of other employers that also have exclusive 
hiring agreements with Local 80 who may have 
been included. 

They were not. 
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And I submit that the argument is analogous 
to—the closest thing I can think of then is the 
Joint Tort Feasor Law in many States where the 
plaintiff has the choice of taking one or more joint 
defendants. The fact that he fails to include cer- 
tain defendants does not make the complaint sub- 
ject to dismissal because of the lack of a necessary 
party being included. 

I submit Lummus is one of the parties that ex- 
clusively used this union the same as Bechtel. As 
it happens here they are the only ones that this 
Charging Party has chosen to file against. 

Trial Examiner: Well, I will deny your motion, 
but without prejudicing to renewing it at the close 
of the hearing. 

Mr. Mermin: I am not intending to argue 
further. I abide by your ruling. I want to make 
clear that it seems that Mr. Reisman in referring to 
the problem as to John Kivlin is using as an 
analogy certain cases in which the (113) Board has 
held a signatory to a hiring agreement, namely, an 
entire employer association, liable along with the 
union even though there was no direct contact. 

But we have already entered into a stipulation 
here that the Lummus Company never signed this 
contract, and, furthermore, never has been, and is 
not now a member of this association. 

I don’t purport to carry all Board cases around 
in my head, but I know of none—where a single 
employer on this state of facts has been held liable 
to a charging party, a person who is not a charg- 
ing party in this case but included in the complaint, 
John Kivlin, with whom it has had no contact what- 
ever. 

Indeed the testimony is that in the month of 
March the Bechtel Company was hiring. 
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Trial Examiner: All right. Do you have any- 
thing? 

Mr. Walsh: My motion will be rather succinct 
and brief and to the point; that the claimant has 
not carried the burden of proof in that the Kivlins 
had notice of the procedure involved in hiring by 
the employer and the conduct of such sending out 
by referral by the local unions. That chargeable 
with that knowledge and notice they failed to do 
so, failed to—they failed to make an application, 
failed to get a referral slip, and then subsequently 
failed what was available to them of the remedy of 
an appeal, which (114) to me they would be charge- 
able with notice of, and it certainly wouldn’t be an 
affirmative requirement of the Union to do such for 
them unless requested to do so. 

Trial Examiner: Your motion is also denied 
without prejudice to renewing it at the close of the 
hearing. 

Mr. Walsh: All right. 

Trial Examiner: Now, we have two respondents. 
I think I will let the Company proceed first. They 
are at least named at the top of the caption. 

Mr. Mermin: I would like to say the Company 
has one witness. I want to say on the record that 
he has a severe case of laryngitis. He has flown 
back from Germany for this case over, the week 
end. He has a slight fever in addition. 

I am going to ask the indulgence of all parties 
that if his answers to any questions I ask him or 
on cross examination they ask him can be an- 
swered yes or no that he be allowed merely to nod 
his head one way or the other to confine his oral 
statements to a minimum. 

Trial Examiner: Very well. 

Come around, please. We will be careful. 
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witness and, having been first duly sworn, was examined 
and testified as follows: 


(115) Direct Examination by Mr. Walsh: 


Q. If I say for the record that your name is Chester 
J. Gibson, is that correct? A. That is correct. 

Q. Were you the Office Manager at the project of the 
Lummus Company in Claymont, Delaware in May 1961? 
A. That is correct. 

Q. Mr. Gibson, do you recognize James Kivlin in this 
room? A. I do. 


Mr. Mermin: Would you stand, Mr. Kivlin? 
(The gentleman rose to his feet) 


Q. (By Mr. Mermin) Is that the man whom you identify 
as James Kivlin? A. Yes, sir. 

Q. Mr. Gibson, was it necessary to climb steps to reach 
your office when you were office manager at the Claymont 
Project of Lummus? A. Yes. 

Q. Do you remember talking to James Kivlin on or 
about May 22, 1961? A. Yes. 

Q. Did you at any time say to James Kivlin in the 
course of your discussion with him: I, or the Company, 
would hire you right now? A. No. 

(116) Q. Mr. Gibson, I want to show you a form and ask 
you whether you are familiar with this type of form 
within the Lummus Company? A. Yes. 


Mr. Mermin: Do you want to have separate ex- 
hibit numbers for each? 

Trial Examiner: Call it Respondent Company 
Exhibit No. 1. 

Mr. Mermin: At this point I would ask this be 
marked for identification, Respondent Company Ex- 
hibit No. 1. 
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(The document referred to was marked Re- 
spondent Company’s Exhibit No. 1 for identifica- 
tion.) 


Q. (By Mr. Mermin) Was it the practice of Lummus 
at the Claymont Project to send such a so-called employ- 
ment requisition to the Union, in this case Local 80, when 
it desired either welders or pipe fitters to be supplied at 
the job? A. The requisition came to me, and I in turn 
telephoned the request to the Union. 

Q. In other words, the form I am showing you is in 
effect an internal company form? A. Yes. 

Q. And does not go to the Union? A. No. 

Q. Just so that I can get your testimony so that it will 
(117) be understandable, after such a form is issued within 
the company, you telephone the union and make the re- 
quest? <A. Yes. 

Q. Would the reference at the bottom of Respondent 
Company’s Exhibit No. 1 “Ordered 5-19-61, 9:15 a. m.”— 
would that be a notation made of an order in effect made 
to the Union by telephone; or was that ordering within the 
company? A. That was my record of it when I tele- 
phoned the union for the men. 

Q. Is that your handwriting? A. Yes, it is. 

Q. I now show you a form headed “Daily Personnel 
Report of the Lummus Company” which I ask be marked 
Respondent Company Exhibit No. 2. 


(The document referred to was marked Respond- 
ent Company’s Exhibit No. 2 for identification.) 


Q. (By Mr. Mermin) I see that your name is at the bot- 
tom here. And I take it that you functioned with respect 
to the daily personnel reports of the company which were 
filled out at the Claymont Project: is that correct? A. 
That is correct. 

Q. Now, I note further that at the bottom of this list 
which is page 1 of 2— 
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Mr. Mermin: I am not having the second page 
marked. 
Trial Examiner: All right. 


(118) Q. (By Mr. Mermin) I notice that there are eight 
names, what I take to be social security numbers, and 
job classifications. I note that six pipe fitter-welders and 
two pipe fitters are on this list. Does this mean that 
they were hired by the Lummus Company on May 22, 
1961? A. That is right. 

Q. To the best of your knowledge, were these six pipe 
fitter-welders and two pipe fitters supplied through the 
referral system which the company had agreed upon with 
the union, Local No. 80? A. Yes. 


Mr. Mermin: Mr. Examiner, I move the admis- 
sion of Respondent Company Exhibits 1 and 2 
for identification. I have copies. 

Trial Examiner: Very well. Hand them to 
Counsel. 

Trial Examiner: You may take the witness on 
voir dire if you care to. 

Mr. Mermin: Any objection? 

Mr. Reisman: One or two questions on voir dire. 

Trial Examiner: As to the authenticity of the 
documents? 

Mr. Reisman: Yes. 

Trial Examiner: All right. 


Voir Dire Examination by Mr. Reisman: 


Q. I take it that your Exhibit 2 was (119) compiled 
on the date indicated, 5-22-61? A. It was compiled the 
following morning. 

Q. This is something you do every day? A. That is 
right. 

Q. Every working day? A. Yes. 
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Mr. Reisman: I have no objection. 

Trial Examiner: Respondent Company Exhibits 
Nos. 1 and 2 will be admitted in evidence. 

(The documents referred to, heretofore marked 
Respondent Company’s Exhibit Nos. 1, 2, were 
received in evidence.) 

Mr. Mermin: Because of the witness’ voice, I 
ask permission to lead him a little so that I can 
try to get yes or no answers without any further 
strain to his throat. 

Trial Examiner: I will consider it. 


Q. (By Mr. Mermin) Mr. Gibson, I take it you do not 
normally, or you did not normally in May 1961 interview 
every person who came for employment by Lummus? 
A. No. 

Q. It is clear then that Mr. Kivlin was a little out of 
the ordinary; is that correct? A. Yes. 

Q. Was the reason that he was sent to you the fact 

that he did not have a referral slip from Local 80? <A. 
That is right. 
(120) Q. Did you tell him that if he got a referral slip 
from Local 80 you would then later consider—or the com- 
pany would later consider his employment? A. That is 
right. 

Q. Did you at any time state that he could be hired that 
day? A. No. Because I told him we had no further need 
for men. We had hired all we needed. 

Q. When you say “men”, did vou mean welders and 
pipe fitters? A. That is right. 


Mr. Mermin: No further questions. 
Trial Examiner: You may cross examine. 
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Q. Mr. Gibson, how long did this job at Claymont last? 
A. It started in December of 1960. And it is not yet 
completed. 

Q. And since May 22, 1961, have you had occasion to 
hire welders or pipe fitters on that job? A. Yes. 

Q. And how soon after May 22, 1961 did you hire addi- 
tional welders or pipe fitters? A. I am not sure. 

Q. Well, was it within a week or two weeks? (121) A. 
I would think so, yes. 

Q. And just a rough idea, could you give us an ap- 
proximation of how many welders and pipe fitters have 
been hired on this job since May 22nd, excluding the six, 
of course? 


Trial] Examiner: Your best estimate? 

The Witness: We must consider the turnover. Con- 
sidering turnover, perhaps as many as a thousand. But 
we did not have that many on the payroll. 


Q. (By Mr. Reisman) I see. 

And is it a fact that a certain percentage of these pipe 
fitters and welders would come from the plumbers Local 
26 and a certain percentage from Local 80? A. We had 
very few plumbers. 

Q. So the bulk of these people then came from Local 
80; is that correct? A. That is corerct. 


Mr. Reisman: No further questions. 
Mr. Feeney: I have just a few questions. 


Q. (By Mr. Feeney) Referring to Respondent Com- 
pany’s Exhibit No. 2, this Daily Personnel Report, I no- 
tice that you have a sequence of badge numbers. They 
seem to start with Badge No. 320, and they run down. 
Do you follow me? John Williams, for instance, is the 
top name. A. Yes. 
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Q. What is the significance of that? Is this the order 
(122) that these people were hired in, hired that dav? <A. 
Generally speaking, yes. 

Q. So that referring down to Badge No. 408, Wilson 
McReynolds, Social Security No. 195-05-0575, a pipe fitter- 
welder, hired 5-22-61, Badge No. 408; and then there are 
certain badge numbers under that; would it be the prac- 
tice that, let us say, first of all the 400 series would be 
pipe fitter-welder badge numbers? A. No, that is not 
correct. 

Q. That just happens to work out here? A. The let- 
ters indicate the craft. It is a separate series of numbers 
for each classification. 

Q. I see where John J. DiMaio was hired as a pipe 
fitter. His Badge No. is 407. A. Yes. 

Q. Then Wilson McReynolds 408? A. Yes. 

Q. Then John C. Retallick 409. Then Wigand 401— 
rather 410. 

Now, as far as you are informed, would this represent 
the sequence of hiring? A. I don’t think I understand 
your question. 

Q. In other words, can you tell me by looking at this 
list who was hired first among these classifications of pipe 
fitter, from Badge No. H-407 down to Badge No. A-73? 
(123) A. No. 

If I may explain? 


Trial Examiner: Go right ahead. 

The Witness: If we are hiring six men, the timekeeper 
will take down six badges. And it doesn’t necessarily fol- 
low that the first man who is actually handed a badge is 
the first number of the six. 


Q. All right. 
Now, suppose they come in one at a time. A. Then it 
would follow that way, yes. 
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Q. Consulting this list for the hiring on the 22nd, can 
you tell me who was given the first badge number as a 
pipe fitter-welder? A. On this list? 

Q. On this list, yes. A. McReynolds has the lowest 
number. 


Mr. Feeney: Thank you. That is all. 
Trial Examiner: Any further questions? 


Q. (By Mr. Walsh) Was this your first instance of any 
disagreement between Local 80 in its hiring with your 
company, Lummus Company, with respect to this type of 
disagreement? A. It is the first instance where there had 
been any complaint. 


Mr. Walsh: That is all. 
(124) Trial Examiner: Any further questions? 
Mr. Mermin: One question on re-direct, if I may? 


Re-direct Examination by Mr. Mermin: 


Q. Was it the practice of Lummus at this project to 
give tests to welders? A. Yes, it was. 
Q. Did Mr. Kivlin take a test, do you know? A. No, 
he didn’t. 
Trial Examiner: Any re-cross? 
Mr. Reisman: I have one or two more questions. 
Trial Examiner: Very well. 


Re-cross Examination by Mr. Reisman: 


Q. You indicated that your practice was to hire through 
Local 80 and that with the turnover you hired about a 
thousand people; is that right, as welders? A. As pipe 
fitters. 

Q. Pipe fitters and welders? A. Yes. 

Q. Were all these people hired from Local sot A. Yes, 
they were. 


od 


157a 
Chester J. Gibson, for Respondent Company, Re-cross 


Q. Did Local 80 always have people available? A. They 
always did. 

Q. You didn’t go to any other source, then? A. It 
wasn’t necessary. 


Mr. Reisman: That is all. 
(125) Trial Examiner: Any further questions? 
(No response.) 


Trial Examiner: You are excused. Thank you very 
much. 

Oh, I have one question. 

Will you tell me please what kind of a job the Lummus 
Company was on that we are talking about? 

The Witness: It is an ethylene and ethylene oxide plant. 

Trial Examiner: Building or operating it? 

The Witness: Building it. 

Trial Examiner: For whom? 

The Witness: Sun-Olin Chemical Company. 

Trial Examiner: Thank you very much. 


(Witness excused.) 


(Whereupon, a recess was taken.) 


Trial Examiner: The hearing is in order. 
Do you have any further witnesses? 

Mr. Mermin: No, I don’t. 

Trial Examiner: You rest? 

Mr. Mermin: The company rests. 

Trial Examiner: Very well. 

Are you ready to proceed? 

Mr. Walsh: I am ready to proceed, yes, sir. 
I call Mr. Kennedy. 
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Whereupon, (126) CHARLES E. KENNEDY was called 
as a witness by and on behalf of the Union, and having 
been first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination by Mr. Walsh: 


Q. Will you state your full name, Mr. Kennedy? A. 
Charles E. Kennedy, 410 Elizabeth Avenue, Bellefonte, 
Delaware. 

Q. What is your occupation? A. Business Manager of 
Local 80. 

Q. Prior to your being Business Manager of Local 80 
what job, if any, did you have? A. Steamfitter journey- 
man. 

Q. For how long? A. Sixteen years. 

Q. How long have you been a member of Local No. 80? 
A. About 17 years. 

Q. Are you an officer of Local No. 80? A. Yes, sir. 

Q. In what capacity? A. Business Manager. 

Q. Where is the location of the Local No. 80 Union Hall? 
A. 3320 Old Capitol Trail, Marshallton, Delaware. Wil- 
mington 8 is the post office. 

Q. As Business Manager of Local No. 80, what are 
your (127) duties? A. To take care of all jurisdictional 
disputes, dispatcher as far as hiring of the men, any 
business pertaining to the Local whatsoever. 

Q. Now, are there any rules or regulations that you 
are guided by in your duties? A. Yes, sir. 

Q. What is the agreement? A. As far as hiring, the 
rules and regulations are posted on the board. 

Q. I hand you a series of photographs and ask that 
these be identified at this time as Exhibits—as Respond- 
ent Union Exhibit No. 1-A, B, C and D. 


(The documents referred to were marked Re- 
spondent Union’s Exhibits Nos. 1-A, B, C and D for 
identification.) 
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Q. (By Mr. Walsh) Directing attention to Respondent 
Union Exhibit No. 1-, what is that? A. That is part of 
the list on the bulletin board. It is part of the hiring 
clause. It is all tied in with the hiring clause. 

Q. Was this list which is identified in the photograph 
in existence on—in the month of February, 1961? A. Yes. 

Q. And in March of 19612 A. Yes. 

(128) Q. And in April of 1961? A. Yes. 

Q. And in May, 1961? A. Yes. 

Q. Is it still in existence? A. Yes. 

Q. Now, in that picture, what documents, if any, are 
shown with reference to the hiring? A. The document 
here as near as I can make it out is the one that is given 
to the contractor when he comes in the territory. This 
is posted on the job site and posted in the Hall. 

Q. What is the one to the left of that in the photograph? 
A. Well, this here is part of your hiring clause here. And 
that ig another—this is another contractor up here. You 
have several of them contractors. Lummus or whoever 
comes into the jurisdiction. 

Q. Where is this bulletin board placed? A. Right as 
you go in the Hall; and right on the right side, the whole 
side of my office is taken up with this bulletin board. 

Q. About how big is this bulletin board? Dimensions? 
What are the dimensions, if you know? A. It is about 8 
feet by 4 feet, something like that. 

Q. Are these lists printed or typed or are they hand- 
written? (129) A. Typed. 

Q. Does this picture with the list therein contained on 
the bulletin board—does that truly and accurately repre- 
sent the bulletin board with the contents thereon as of 
March 14, 1961? A. Yes, sir. 

Q. And in February, 19617 A. Yes, sir. 

Q. And also on May of 1961? A. Yes. 

Q. Now, I invite your attention to Respondent Union's 
Exhibit 1-B for identification, and ask you to explain what 
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is on the bulletin board on this occasion? A. Two more 
copies of the contractors, the ones I was telling you about. 
The other one is the Rules and Regulations, part of your 
hiring clause in the contract. 

Q. When you refer to the hiring clause of the contract, 
what does that mean? A. Exclusive hiring. 

Q. And was this hiring clause in evidence on the bulle- 
tin board on February 22, 1961? A. Yes, it was. 

Q. March 14 and 15, 1961? A. Yes, it was. 

Q. And in the month of June, 1961? (130) A. Yes, it 
was. 

Q. Does this exhibit, Respondent Union Exhibit 1-B, 
truly and accurately represent the bulletin board contents 
on those dates? A. Yes, it does. 

Q. I hand you Respondent Union’s Exhibit 1-C that 
has been modified and ask you to note what is on the 
bulletin board in this photograph? A. That is a list of 
men that are referred to jobs. 

Q. How is this list compiled? A. It is taken as the 
applications come in and put in order. 

Q. Who makes out the applications? A. The employee 
coming in. 

Q. And from whom are these applications secured? A. 
From me, my secretary, or whoever may be in the office. 

Q. After the application is filled out, what, if anything, 
is done with the application? A. They are turned back 
in to the Union, and their name is put on the list. 

Q. Where is this list placed? A. Out in the open on 
the bulletin board. 

Q. Is this the list to which you refer as to being the 
list of people unemployed? A. That is right. 

Q. And was this list in existence on the bulletin board 
(131) in the month of February, 1961 and March, 1961 
and May and June of 19612 A. Yes, the same list. But 
the list will vary. What I mean is: I would say in the 
last year I have had probably a thousand men in here. 
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The list will vary. Maybe it will be big; maybe it will 
be small. 

Q. Does this photograph truly and accurately repre- 
sent a specimen of an out-of-work list that would be in 
existence in February, 1961 through June of 1961? A. 
Yes. 

Q. I hand you Respondent Union Exhibit No. 1-D. Ex- 
plain what that is? A. That is two more copies of the 
contractors, and also the appeal slip. 

Q. Now, when you refer to the contractor’s list, would 
you tell me what you mean by that, if anything? A. Well. 
when a contractor comes into the jurisdiction, we gener- 
ally have a pre-job conference. And it is taken up with 
the contractor what kind of hiring clause we have. That 
is the first thing they want to know. Is it exclusive or 
non-exclusive. They interview our hiring clause. 

Q. Now, you mentioned an appeals slip. Will you ex- 
plain that? A. An appeals slip is when a man has a griev- 
ance, or feels he has been treated unfairly or discriminated 
against, (132) he has a right to ask for an appeal slip to 
go before the Joint Board which is the contractors and 
the union. 

Q. And does this photograph, Respondent Union’s Ex- 
hibit 1-D truly and accurately represent a specimen of 
the appeals slip and the contractor’s list in the month of 
February, March, April, May and June of 1961? A. Yes, 
it does. 


Mr. Walsh: Mr. Examiner, I move for admis- 
sion of Respondent Union Exhibits No. 1-A through 
1-D. 

Trial Examiner: Hand them to Counsel. 

(Photographs were handed to Counsel.) 

Trial Examiner: I take it the only purpose for 
these pictures is to show that there was a bulletin 
board which had papers on it; is that right? 

Mr. Walsh: That is right. 
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Mr. Reisman: Well, for that limited purpose, I 
wouldn’t object. I would certainly object for any- 
thing further since I can’t read anything on the 
board. 

Trial Examiner: Of course not. Nobody can. 

Mr. Walsh: It is only for that limited purpose 
as specified by the Examiner. 

Trial Examiner: That is the only value it would 
have, because there has been testimony from wit- 
nesses that there was a bulletin board. On cross 
examination they were queried as to what was on 
the bulletin board. That is all. (133) I can’t take 
it for the contents of the documents, of course. 

Mr. Reisman: May I ask when the pictures were 
taken? 

Trial Examiner: Yes. That is part of your voir 
dire. Do you want to take it? 

Mr. Reisman: I want to just know when they 
were taken. 

Trial Examiner: It should be asked. 


The Witness: About two or three weeks ago. 
Trial Examiner: What was the answer? 
The Witness: Two or three weeks ago. 


Mr. Walsh: I may call the Trial Examiner’s at- 
tention to the fact that there are only three dupli- 
cate photographs. And I think it would be incum- 
bent upon the Respondent Union to furnish the Ex- 
aminer with another copy. I thought we had two 
copies. 

Trial Examiner: Work that out with the reporter. 

You understand the objection to the contents of 
what is on the bulletin board, don’t you, Mr. Walsh? 

Mr. Walsh: I do, yes, sir. 

Trial Examiner: There is no question about it? 

Mr. Walsh: That is right. You can’t read them. 
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Trial Examiner: All right. For the limited pur- 
pose as stated in the record by the Examiner and 
Counsel for the Respondent and the Charging Party 
and the acquiescences of Counsel for the Respond- 
ent Union, I will admit them in evidence. 

(The documents referred to, heretofore marked 
Respondent Union’s Exhibits Nos. 1-A through D, 
were received in evidence.) 

Mr. Walsh: I would like to have this marked as 
Respondent Union’s Exhibit No. 2. 

(The document referred to was marked Respond- 
ent Union’s Exhibit No. 2 for identification.) 


Q. (By Mr. Walsh) Mr. Kennedy, I hand you a paper 
identified as Respondent Union’s Exhibit No. 2, What 
does this paper represent? A. It is a copy of what is 
given to a contractor when he comes on the job, to the 
post on the job site. 

Q. What is the title? A. “Hiring Procedure.” 

Q. Where is this posted? A. On the job site and in 
the hall. 

Q. In the hall where is it placed? A. On the bulletin 
board. 

Q. Is that the hiring procedure contract to which you 
referred in Exhibit No. 1 of Respondent Union which is 
one of the exhibits placed on the bulletin board? <A. Yes. 

Q. What does this basically contain, the contents thereof, 
of this hiring procedure? A. Well, this tells you that— 

Q. It tells whom? (135) A. It tells the people, who- 
ever should come into the Hall, that you have an exclu- 
sive hiring clause. I mean the men are sent to a job by 
referral from the Hall. 

Q. What else does it tell the prospective employee, if 
anything? A. It tells the employee that he has the right 
to reject any job applicant referred by the Union or from 
any other source that may apply directly to the Company. 
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Q. Does it or does it not inform the employee where he 
may apply for employment through the union? A. That 
is right. 


Mr. Reisman: Objection. I think the document 
speaks for itself. 

Mr. Walsh: I think so too. 

Trial Examiner: Overruled. I will take it. 

Are you offering that in evidence? 


Q. (By Mr. Walsh) Does this truly and accurately rep- 
resent the hiring procedure that was a specimen of the 
hiring procedure that was on the bulletin board in Feb- 
ruary, March, April, May and June of 1961? A. That is 
right. 


Mr. Walsh: I would offer Respondent Union 
Exhibit No. 2 in evidence. 

Trial Examiner: Hand it to Counsel. 

(Document handed to Counsel.) 

(136) Mr. Reisman: No objection. 

Trial] Examiner: There being no objections, Re- 
spondent Union Exhibit No. 2 will be admitted in 
evidence. 

(The document referred to, heretofore marked 
Respondent Union’s Exhibit No. 2, was received 
in evidence.) 

Mr. Walsh: I would like to have this document 
marked as Respondent Union’s Exhibit No. 3 for 
identification. 

(The document referred to was marked Respond- 
ent Union’s Exhibit No. 3 for identification.) 


Q. (By Mr. Walsh) Mr. Kennedy, I hand you Respond- 
ent Union Exhibit No. 3 entitled “Application for Hiring 
Hall Registration.” 

Was this the application to which you referred that 
was on the bulletin board in the Union Hall of Local 
80? <A. Yes, sir. 
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Q. What does it represent, this application, with re- 
spect to the employees? A. It represents a man’s employ- 
ment, what he is, what he is qualified to be. Like his 
experience, where he has worked before, and so on. 

Q. What is done with this application? A. It is turned 
over to me. Then the man’s name is put on the list. 

Q. Who makes out this application? A. The employee. 
(137) Q. Are they available to the employee at the un- 
ion? A. Any time, ves. 

Q. Where in the union? A. They are laying on the 
table out in the hall. 

Q. And on March 14 and in February, 1961, where were 
they? A. In February, 1961, there was no table in there. 
But after that time, we secured a table and put it in the 
center of the Hall where the men come in in the morning 
and all your applications are laying on there. Before they 
were given by me or my secretary, whoever was in the 
office. 

Q. Does Respondent Union Exhibit No. 3 truly and 
accurately represent a specimen of the application for 
Hiring Hall Registration by an applicant in February, 
1961 and March, April, May and June of 1961? A. Yes, 
sir. 


Mr. Walsh: I move for the admission of that 
document, Respondent Union’s Exhibit No. 3. 

Trial Examiner: Do you have any objection? 

Mr. Reisman: No objection. 

Trial Examiner: There being no objections, Re- 
spondent Union’s Exhibit No. 3 will be admitted 
in evidence. 

(The document referred to, heretofore marked 
Respondent Union’s Exhibit No. 3 was received in 
evidence.) 

Mr. Walsh: I ask that these be marked as Re- 
spondent Union’s Exhibit No. 4. 
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(138) (The document referred to was marked Respond- 
ent Union’s Exhibit No. 4 for identification.) 


Q. (By Mr. Walsh) I hand you Respondent Union’s 
Exhibit No. 4 and ask you to identify that, please, and 
tell us what that paper represents? A. This is an appeal 
slip. If a man has a grievance and feels he has been 
discriminated against, or if he feels he has a grievance of 
any kind, he can ask for an appeal slip, which is turned 
over to Don MeCully at 501 East 2nd Street, Wilmington, 
Delaware. He is Chairman of the Committee for the con- 
tractors. 

Q. Where is this appeal form located in the Union Hall? 
A. It is posted on the bulletin board. 

Q. Is that the bulletin board which you referred to in 
Respondent Exhibit No. 1? A. Yes. 

Q. Does this truly and accurately represent a specimen 
of an appeal form that was in existence on the bulletin 


board in Local Hall 80 in February, March, April, May 
and June of 1961? <A. Yes, it does. 

Q. Who fills this form out? A. The journeyman who 
has a grievance or complaint. 

Q. By whom is it signed? A. By the journeyman. 


(139) Mr. Walsh: I offer this in evidence. 

Mr. Reisman: I raise the same objection as to 
the relevancy of the appeal form insofar as this 
hearing for an unfair labor practice is concerned. 

Trial Examiner: Well, the purpose of this ex- 
hibit is to show it was hanging on the bulletin 
board. 

Mr. Reisman: I just wanted to maintain my same 
objection. 

Trial Examiner: That is perfectly all right. Are 
you offering it in evidence? 

Mr. Walsh: I am, yes, sir. 

Mr. Reisman: May I ask a few questions on that? 
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Trial Examiner: Certainly. That is your priv- 
ilege. I thought you were through. 
Mr. Reisman: I am sorry. 


Voir Dire Examination by Mr. Reisman: 


Q. Mr. Kennedy, how long has this appeals committee 
been in existence? A. Ever since the last contract was 
signed. Since 1959. 

Q. How often does the committee meet? A. Once a 
month. 

Q. Is Don McCully, the Chairman, connected with man- 
agement or with Local 80? A. He is with the contractors, 
with management. 

Q. How many of these have been filed since 1959? (140) 
A. I think it is two. 


Trial Examiner: But that is the form they file. 
The Witness: Yes, sir. 


Trial Examiner: That is all we are concerned 
with now. 

Mr. Reisman: I have no further objections, sub- 
ject to the objections I have already made. For the 
limited purpose of showing it was physically on 
the board, I have no objection. 

Trial Examiner: That is the purpose. 

It will be admitted in evidence. 

(The document referred to, heretofore marked 
Respondent Union’s Exhibit No. 4, was received 
in evidence.) 

Trial Examiner: You may proceed. 

Mr. Walsh: I would like to have this document 
marked as Respondent Union Exhibit No. 5. Will 
you please tell us what that represents? 


A. That is a referral slip when a man is sent to the job. 
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Q. And who signs the referral slip? A. Nobody but 
me. 

Q. And what does this referral slip mean? A. Well, it 
means if a man goes to work, he is given one of these 
from the office to report to the job. He reports as a pipe 
fitter or welder. 

Q. Can he go to a job from the union without a re- 
ferral slip? (141) A. No. 

Q. And does anybody have authority to give this re- 
ferral slip out other than yourself? A. No, sir. 

Q. If you know, is this in accordance with any of the 
provisions of your hiring clause with the contractors? 
A. Yes. 


Mr. Reisman: I think the contract speaks for it- 
self and the practice stands by itself. I don’t think 
we should have any conclusions on the part of the 
witness. 

Trial Examiner: Well, I understand that. 


Q. (By Mr. Walsh) Now, in February, March, April, 
May and June of 1961, does this truly and accurately rep- 
resent a specimen of a referral ship that was in existence 
on the bulletin board in the Local 80 Hall on those dates? 
A. Yes. 

Q. And is this the same bulletin board to which you 
referred previously in Exhibit No. 1? A. Yes. 

Q. That is Respondent Union Exhibit No. 12 A. Yes. 


Mr. Walsh: I offer it. 

Mr. Reisman: I have no objection. 

Trial Examiner: There being no objection Re- 
spondent Union Exhibit No. 5 will be admitted in 
evidence. 

(142) (The document referred to, heretofore marked 
Respondent Union’s Exhibit No. 5, was received in 
evidence.) 
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Q. (By Mr. Walsh) Now, Mr. Kennedy, in relation to 
John Kivlin, what acquaintance, if any, do you have with 
John Kivlin? A. I never knew John Kivlin in my life. 
This was the first time I ever could recognize the man. 
I couldn’t say it was John Kivlin. I never met him. 

Q. You had no conversation with John Kivlin at any 
time? A. No, sir. 

Q. What acquaintance, if any, did you have with James 
Kivlin? A. James Kivlin was referred to the job at 
Bechtel on February 22nd. Do you want me to continue? 

Q. How did you come to be acquainted with Mr. James 
Kivlin? A. He came in the Hall for a job. 

Q. Did he introduce himself? A. Yes. 

Q. And where did he come in the Hall? A. At 3320 Old 
Capitol Trail. 

Q. Did he come into your office or did you meet him 
outside in the corridor? A. The first time I met him 
outside. 

Q. And— (143) A. Then he come into the Hall? 

Q. Let’s go back to your first occasion that you met 
Mr. James Kivlin? A. Yes. 

Q. What were the circumstances that you met Mr. Kiv- 
lin? You may continue somewhat— A. I needed some 
downhill welders. 


Trial Examiner: Needed what? 
The Witness: Downhill welders. And I asked for down- 
hill welders. And he qualified as a downhill welder. 


Q. (By Mr. Walsh) And was he referred to a job? A. 
Yes. He was given a referral to the job the next morning. 

Q. What date was this, do you recall, that he was re- 
ferred? A. February 22nd, if I remember correctly. 

Q. Do you know whether he went to that job? A. He 
went to the job the next morning. 

Q. Then what happened, if anything? A. He failed 
to make his welding test. And he came back again. He 
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came back in the office and said to me that he didn’t feel 
that he had a fair shake as far as the welding test was 
concerned. And I told him that I had nothing to do with 
a welding test. That was the company’s prerogative. All 
I did was refer men to the job. I couldn’t do anything 
(144) about whether a man made his test or not. 

Q. What control, if any, did the Local Union have over 
a welder’s test? A. As far as the welding test, there was 
a local member down there by the name of Dominick 
Baffone which was assistant to the—to Bill Mercer. Dom- 
inick Baffone could not reject or turn any welder down 
unless it was qualified by Mr. Mercer which was the com- 
pany superintendent. 

Q. What communication, if any, did you receive from 
the company with respect to rejection, if any, of Mr. 
James Kivlin? 

Mr. Reisman: Objection as to what the company 
said. 

Trial Examiner: Just a minute. 

Mr. Mercer: I might say we have had a great 
deal of testimony that I have never objected to 
when Mr. Reisman asked about it. I don’t intend 
to object to it when the Union asks about it. 

Trial Examiner: That is not what is puzzling me. 

Mr. Reisman: I think much of the other testi- 
mony was elements that are background. But here 
I think it is hearsay of a fairly significant nature. 
And I would like to have the opportunity to cer- 
tainly cross examine the source of it. 

Trial Examiner: I am going to overrule the ob- 
jection. 


Q. (By Mr. Walsh) Will you answer the question? A. 
I have a letter in writing from the Bechtel Company (145) 
where Mr. James Kivlin worked there on a certain date 
and was rejected. 
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Q. Now— A. From Mr. Bell, the labor relations man 
in the company. 

Q. Is this the job to which Mr. Kivlin was referred? 
A. That is right. 

Q. And I show you a letter. Is that the letter to which 
you refer from Mr. Bell? A. Yes, it is. 


Mr. Walsh: I ask that that be marked Respond- 
ent Union Exhibit No. 6 for identification. 

(The document referred to was marked Respond- 
ent Union’s Exhibit No. 6 for identification.) 

Mr. Walsh: I move for its admission at this 
time. The letter I think speaks for itself. And 
under the rules of evidence before an administra- 
tive board, I think it should be given whatever 
weight the Trial Examiner should deem necessary. 

Trial Examiner: Let me see it. 

(Document handed to the Examiner.) 

Trial Examiner: Do you want to take the wit- 
ness on voir dire? 

Mr. Reisman: No. I just raise the same objec- 
tion that I raised to the witness’ oral testimony: 
that the letter is also hearsay. I have no chance 
to examine W. G. (146) Bell, the project labor re- 
lations representative. And, therefore, I would ob- 
ject on the grounds of competency as to the admis- 
sion of the exhibit. 

Mr. Feeney: I have an additional objection. The 
letter is dated June 5, 1961, which I believe is ap- 
proximately three days after charges were filed. 
I would also object to the letter on the ground 
that it is self-serving as introduced by this party. 
It is not a business entry. 

Mr. Walsh: I think it is pretty clear that under 
the administrative proceedings the Board has wide 
discretionary power and latitude in admitting into 
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evidence things which may not be formally intro- 
duced into evidence in a judicial proceeding. 

And I think testimony was elicited on direct ex- 
amination with reference to the cessation of em- 
ployment by Mr. Kivlin, and reference was made 
to many people who are not here, such as Mr. Baf- 
fone, Mr. Page, Mr. Coyne. I certainly see where 
we should not be prejudiced. 

Mr. Reisman: He identified these people as the 
people who gave him the various tests and the peo- 
ple that were involved in the events that led to 
his going down to the Hall. 

Mr. Walsh: On the other hand there was no no- 
tice to the Respondent Union as to these people 
at all until the present hearing. And certainly if 
they were here, we certainly would wish to cross 
examine them too. 

Trial Examiner: Well, in view of Kivlin’s testi- 
mony, in which obviously there was considerable 
hearsay, I will take it for what it is worth and 
consider it strictly in the light of the record as a 
whole. We will see what happens. As to the 
weight it has, I have no comment. But in view of 
Kivlin’s testimony which you gentlemen heard, 
which Counsel has pointed out, I will receive it. 

(The document referred to, heretofore marked 
Respondent Union’s Exhibit No. 6, was received in 
evidence.) 


Q. (By Mr. Walsh) Mr. Kivlin subsequently returned 
from the Bechtel job to see you at the Hall? A. Yes. 

Q. Who was present at that time? A. My office girl was 
there. 

Q. When you refer to “your office girl”, is she in the 
courtroom? A. Yes. 
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Q. Is that the young lady in the rear of the room? A. 
This is when he appeared back from Bechtel after he was 
rejected; is that correct? A. Right. 


Trial Examiner: That would be in the latter part of 
February? 

The Witness: Yes. That would be—he came back the 
next day, I think it was the 23rd or something like that. 


(148) Trial Examiner: All right. 


Q. (By Mr. Walsh) What conversation, if any, did vou 
have with Mr. Kivlin? A. He came to my office and told 
me that he felt he hadn’t been given a fair test and what 
could I do about it. I said “I can’t do anything about it” 
because I don’t have anything to do with the employer. 
“All I can do is refer a man to an employer.” If he 
qualifies for what he is sent for, or if they reject him, 
I can’t do anything about it. 

So then he threatened me and told me to come on out 
in the street, that he had licked better guys than me. And 
I asked him to get out of the office. 

Q. Did you threaten Mr. Kivlin at any time? A. No, 
sir. 

Trial Examiner: Now, this is in February? 

The Witness: That is right. 

Trial Examiner: After the incident at the Bechtel job? 

The Witness: Absolutely. 


Trial Examiner: All right. 


Q. (By Mr. Walsh) What procedures, if any, did you 
tell Mr. Kivlin he could take after this rejection? A. I 
told him he always has a right to appeal. 

Q. Did you tell him how he could appeal or where he 
could get the appeals? (149) A. The appeals are in the 
office. I told him. I said you have a right to think a 
man is wrong. I said, “I don’t know anything about 
that.” 
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Q. Did he avail himself at that time of filing an appeal? 
A. No, sir. 

Q. To the best of your knowledge did he avail himself 
at any time of taking an appeal? A. He never asked for 
an appeal slip, no, sir. And he never tried to re-register 
the same day he was laid off. 

Q. Did you tell him he could re-register? A. Certainly. 

Q. And how long did he remain away from the date to 
which you referred when he came back from the Bechtel 
job? A. I guess it was somewhere around in March when 
he came back. 

Q. Who was present on that occasion? A. Mrs. Tam- 
bourelli, and the janitor, Mr. King, were present at that 
time. 

Q. What conversation, if any, took place on that date? 
A. He said he was in the Hall. But I don’t remember the 
man on the 14th. 


Trial Examiner: I didn’t get that at all. 
The Witness: I say I can’t remember the man being 
in the Hall on March 14th. 


Q. (By Mr. Walsh) Now, where did you see him, then, 
if (150) he was not in the Hall? A. I saw him standing 
out on the sidewalk. My office is like this, and there is 
a big window right here. And the sidewalk is right here 
(indicating). 

He was standing out here talking to another fellow. I 
don’t know who it was. 

Q. How many times had you seen James Kivlin prior 
to this incident? A. Twice before this time. 

Q. Prior to March 14th? A. That is right. 

Q. And did you on any occasion refuse to register Mr. 
Kivlin? A. No, sir, I did not. 

Q. Did you refuse at any time to have Mr. Kivlin fill 
out an application form? A. No, sir, I did not. 
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Trial Examiner: Which Kivlin are you talking 
about? 
Mr. Walsh: James Kivlin. 


Q. (By Mr. Walsh) Did you in February or in March 
or any other date refuse James Kivlin or John Kivlin 
the right to re-register? A. No, sir. 

Q. Now, did Mr. Kivlin—did James Kivlin or John 
Kivlin ask at any time that he, or they, be registered to 
be (151) put on an out-of-work list? A. No, sir, they 
did not. 

Q. Approximately how many men during this period of 
February, March, April and May did you refer to jobs? 
A. I would say 600. 

Q. And during that time do you recall, if you know, 
any occasion on which you refused a man an application 
to fill out? A. No, sir. I never refused a man an appli- 
cation. 

Q. Do you recall an occasion on which you refused to 
register a man? <A. No, sir. 

Q. Do you recall any occasion where a person that had 
some grievance took an appeal? A. I had an appeal back 
in February, a man by the name of Byrd. He was a 
local member. And I had another appeal. Masarik, I 
think the name was. 

Q. I hand you a letter dated March 1, 1961. Is this 
the letter and appeal to which you refer? A. This was 
an appeal that was sent to Mr. Masarik; it was sent to 
me by Don F. McCully, Chairman of the Labor Commit- 
tee. And this is an appeal slip. 

Q. And is Mr. Masarik a member of Local 80? A. Yes, 
he is. 

Q. Subsequently the appeal went to Don McCully, you 
(152) said, the Chairman of the Labor Committee? A. 
Right. 


Mr. Walsh: I ask that this be marked as Re- 
spondent Union’s Exhibit No. 7. 
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ent Union’s Exhibits Nos. 7-A and B for identifi- 
cation.) 


Q. (By Mr. Walsh) This appeal concerned the appeal 
of Albert Masarik? <A. Yes. 

Q. Does it truly and accurately represent the appeal 
and the disposition thereof of Masarik’s appeal? A. Yes. 


Mr. Walsh: I move for its admission to show a 
course of conduct in the past with respect to ap- 
peals. 

Mr. Reisman: I have several objections on the 
grounds of relevancy. I think the fact that a Lo- 
cal 80 member has filed an appeal has no relevance 
to this particular proceeding. I would object on 
the grounds of competency. While we may admit- 
tedly go far afield in hearsay, we now have cer- 
tainly the farthest out form of hearsay that I can 
conceive of. This is a complaint of an individual 
that is also again I think a rather extended form 
of hearsay. 

For these reasons, both competency and relevancy, 
I object to the exhibits. 

Trial Examiner: I am going to reject them. I 
(153) instruct the reporter to place them in a re- 
jected exhibit file. 

Trial Examiner: I think the General Counsel 
has well stated the matter. 

As a matter of fact, we already have in evidence 
a document which I consider is pertinent as to 
what was on the bulletin board. That is Exhibit 
No.— 

Mr. Walsh: This is an appeal of a person on 
the out-of-work list. 

Trial Examiner: I understand. I have rejected 
it. You have your exception. It will be in the re- 
jected exhibit file. 
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(The document referred to, heretofore marked 
Respondent Union’s Exhibits Nos. 7-A and B, was 
rejected.) 

Trial Examiner: I think it is understood that 
Unions have appeals procedures. 

Mr. Mermin: There is a provision for an ap- 
peals committee of the Union and Employer if you 
have a complaint about the way you have been 
handled on the out-of-work list in a hiring hall. 

This exhibit shows that such an appeal was in 
fact taken to a joint committee of Union and Man- 
agement. 

Trial Examiner: We already have testimony in 
the record. 

Mr. Mermin: All right. 

(154) Trial Examiner: You may proceed. 


Q. (By Mr. Walsh) After the time that you and Mr. 
Kivlin, James Kivlin—you saw him on the outside of 
the Union Hall—did you subsequently see Mr. Kivlin at 
any time thereafter? A. No, I haven’t. 

Q. When was your first notice that Mr. Kivlin had any 
grievance at all? A. I got a letter from the National 
Labor Relations Board stating that he had put a dis- 
crimination against me. 

Q. Did you receive any notice from any of the joint 
hiring committee or grievance committee? A. No, sir. 

Q. Did Mr. Kivlin ever write to you at any time? A. 
No, sir. 

Q. Now, do you recall ever refusing to refer Mr. James 
Kivlin or John Kivlin to a Lummus job in Claymont. 
Delaware? A. I never had one word with John Kivlin. 


Trial Examiner: I can’t hear vou. Mr. Kennedy. 
The Witness: I have never had one word with John 
Kivlin in mv life. 
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Q. (By Mr. Walsh) How about Mr. James Kivlin? A. ; 
Yes, I have. d 
Q. Did you refuse to refer him to the Lummus job? A. 
I refused him no job. 


(155) Trial Examiner: What was that? 

The Witness: I have never refused James Kivlin a 
job. 

Trial Examiner: That wasn’t the question. 

Read the question. 


(The question read by the reporter.) 


The Witness: I told him that he would have to come 
off the list. 

Trial Examiner: Have to what? 

The Witness: Register and come off the list. 

Trial Examiner: All right, sir. 


Q. (By Mr. Walsh) Did he register for that job? A. 
He did not. 

Q. Is it or is it not normal union practice in the course 
of your union activities for a man to register on a list 
when—to be put on an out-of-work list? A. He has to 
register to be put on a list, yes. 

Q. Is that normal practice? A. Yes, it is. 

Q. And is it or is it not normal practice unionwise 
for a union member to receive a referral slip before he 
goes to an employer for a job from the union? A. In the 
case of emergency, which I have had—the Catalytic Con- 
struction Company, Tidewater Refinery, Sun-Olin Com- 
pany where I have maintenance agreements, sometimes 
(156) they call for men into the afternoon in the case 
of emergency. 

And then I have to take them as fast as I can get them 
in the Hall. 

Q. Other than those emergency situations, is it or is 
it not normal for a union member or an out-of-town union 
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representative to register and receive a referral slip be- 
fore he reports for work? A. No, he don’t receive a re- 
ferral until he registers. 

Q. Well, he must register and then receive a referral 
slip? A. That is right. 

Q. Is it or is it not common knowledge for any union 
member to know that he must do these things such as 
register? 


Mr. Reisman: Objection as to what the state of 
mind is of various union members. I think this 
assumes almost clarvoyance on the part of the 
witness. And I would object to its competency. 

Trial Examiner: I will sustain the objection. 

I think you are getting into a state of mind in 
a way. 


Q. (By Mr. Walsh) Has any member of Local 80 or, 


to your knowledge, any member of any other Union who 
has sought employment through Local 80, other than the 
emergency situations to which you referred ever gone 
to work without first registering and secondly receiving 
a referral slip? 

(157) Q. That is, other than these emergency situations 
to which you referred? A. No. They all have to register. 


Trial Examiner: Let me ask a question: How about 
a man that is qualified and doesn’t belong to any union? 

The Witness: He has a right to register the same as 
the others. 

Trial Examiner: He does? 

The Witness: Yes, he does. His name can go on that 
list the same as any other. And if he qualifies under the 
agreement, he is given a right to take an examination. to 
join the union. 


Q. (By Mr. Walsh) Now, on this list to which you 
referred, the out-of-work list. I don’t know whether this 
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is in the record or not—it may be—but how are the 
names taken off the out-of-work list so that they may be 
referred to the job? A. From the top name down. 

Q. In order from the top? <A. That is right. 

Q. Have you ever discriminated— A. Unless there are 
special qualifications. In other words, an employer has 
a right to call for a foreman or a general foreman or 
something which comes under the special skills. Then 
they have a right to call for that man no (153) matter 
where his name is on the list. 

Q. Could they hire him at the plant site? A. No, sir. 


Trial Examiner: Can’t do that? 

The Witness: No, sir. 

Trial Examiner: Could they hire an ordinary employee 
who didn’t belong to any union at the plant site where 
the job was at? 

The Witness: Could they hire him? 


Trial Examiner: Yes, put him to work for the com- 
pany? 


Mr. Mermin: May I have your question re-read? 

(The record read by the reporter.) 

Mr. Mermin: You mean under the Local 80 col- 
lective agreements you are asking could they do 
this? 

Trial Examiner: Yes, that is what I am asking. 

The Witness: Not according to the agreement. 

Trial Examiner: He would have to clear through the 
Union. 

The Witness: Yes, sir. 

Mr. Walsh: No further questions. 

Mr. Mermin: I think there is an exclusive hir- 
ing clause here. 

Trial Examiner: I understand that. 

Mr. Walsh: I think that is in evidence. 
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Trial Examiner: I understand it. That is one 
of the (159) issues here. 

Mr. Mermin: I don’t know whose turn it is. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 


Q. (By Mr. Mermin) A question was asked of you 
with respect to the Lummus job and Mr. Kivlin’s rela- 
tionship to a Lummus job. I am not sure that I under- 
stood either the question or your answer. 


Trial Examiner: Neither did I. I am glad you 
brought that up. 


Q. (By Mr. Mermin) Do you recall that Mr. James 
Kivlin ever discussed with you a job at the Lummus Com- 
pany? A. No, he never discussed a job with me. 

Q. At Lummus? A. That is right. 


Q. As I recall it, your reply to your Counsel’s ques- 
tion was you told him—“I told him” meaning Kivlin “to 
register”. A. That is right. 

Q. Do you recall what date you were referring to when 
vou made that reply? A. That was back in March, March 
14th. 


Trial Examiner: That is what the record shows. 


Q. (By Mr. Mermin) Did you see Mr. Kivlin at any 
time from March all the way then through the end of 
Mav? (160) A. I did not. 

Q. That is James Kivlin? A. That is right. 

Q. You never saw him from March through the middle 
of May to vour knowledge at all? A. No, sir. I did not. 


Mr. Mermin: That is all I have. 

Trial Examiner: All right. You may cross ex- 
amine. 

Off the record. 
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(Discussion off the record.) 
Trial Examiner: On the record. 
You may proceed. 


Cross Examination by Mr. Reisman: 


Q. Mr. Kennedy, you testified that you had some con- 
versation with James Kivlin. When did you have your 
longest conversation with James Kivlin? A. In Febru- 
ary. 

Q. February? A. Yes. 

Q. And about how long did you talk to him? A. I 
would say ten minutes, fifteen minutes. 

Q. Now, can you tell us according to your recollection 
what you said to him and what he said to you at this 
February conversation? A. He come in and said to me 
that he had been rejected (161) at the Bechtel Company. 
And he didn’t feel that he got a fair shake. And I told 
him that I had nothing to do with the employer if he 
didn’t qualify for what he was sent for. And there was 
nothing I could do about it. And he said to me, “Well, 
I am getting a bad deal, come on out in the street, I will 
lick you”, something or other. 

Q. Anything else you can recall? A. That is about 
it. 

Q. That is about all you can recall; is that right? A. 
That is right. 

Q. You also described this conversation in February 
in an affidavit made in the presence of your attorney in 
June of this vear, didn’t vou; that is, in June of 1961? 

Do vou recall making an affidavit? A. I made an aff- 
davit. 

Q. And— A. As of March. 

Q. Well, let me show vou General Counsel’s Exhibit No. 
3 for identification. 
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(The document referred to was marked General 
Counsel’s Exhibit No. 3 for identification.) 


First of all, tell us what General Counsel’s Exhibit No. 
3 is? <A. It is an affidavit that I made. 

Q. I refer you to the second page and ask you is this 
(162) your signature, Charles Kennedy? A. That is 
right. 

Q. Is that a true statement? A. Yes, it is. 

Q. Was that your best recollection of the incidents 
described in the affidavit as of the 19th of June, 1961? 

I show you the first paragraph? A. That is right. I 
still say it is March. 

Q. Is this affidavit a fair and a full statement accord- 
ing to you of the events that it describes? A. Yes, sir. 

Q. Now, going back to your testimony when Mr. Walsh 
questioned you—correct me if I am wrong—but did you 
testify that Kivlin never asked to be registered on any 
out-of-work list? A. I did. 

Q. To your knowledge was Kivlin over registered on 
any of the work list? A. No. 


Trial Examiner: When you refer to Kivlin. you 
mean James? 


Mr. Reisman I mean either Kivlin. 
The Witness: I mean James Kivlin. As far as the 
other Kivlin, I never spoke to him. 


Trial Examiner: There are two of them, you 
know? 
(163) Mr. Reisman: I am sorry. James Kivlin. 


Q. (By Mr. Reisman) You used the words you never 
refused the application or never refused a man an appli- 
cation. What difference is there, if any, between an 
application and a registration? A. If a man has already 
worked for me, he has an application and I have it on 
file. I ask him to sign the list. His name is put back 
on there. 
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In other words, sometimes a man would have a job, 
three or four jobs a week, short-time jobs. 

Q. Now, you described certain emergency jobs that oc- 
cur late in the afternoon? A. That is right. 

Q. Was the Bechtel Corporation job that James Kivlin 
went out to in February such an emergency type of job? 
A. No, it wasn’t. 

Q. That was a regular type of job? A. That is right. 

Q. You referred James Kivlin, did you not, for a job 
at Bechtel? A. The next morning, that is right. 

Q. Now. could you tell me, do you consider the fact 

of whether Kivlin asked for registration or not an im- 
portant fact? A. Very important. 
(164) Q. Now, yet when you made your statement 
marked General Counsel’s Exhibit No. 3 for identification, 
and dated June 19, 1961, when vou described the conver- 
sation with James Kivlin which allegedly took place in 
February. you never mentioned anything about Kivlin 
asking to be registered, did vou? And I show you Gen- 
eral Counsel’s Exhibit No. 3 for identification? A. He 
never asked me for a registration. 

Q. And you never told him anything about registra- 
tion according to your affidavit. did you? A. Well, as 
far as registration, it is all over the Hall. I don’t think 
I am supposed to take a man by the hand and tell him 
to register. 

Q. Well, what is your testimony? Is it in accord with 
the affidavit? A. I have never stopped him to register. 
I didn’t tell him to register. 

Q. You didn’t tell him to register. A. I never stopped 
any man from registering. 

Q. You never mentioned telling him to register in your 
affidavit, did vou? Look at the affidavit if you want to 
refresh vour recollection. A. He has been down there 
enough to see other fellows. hundreds of them, not one, 
making applications out and registering. 
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(165) Q. Is it your testimony that James Kivlin should 
have known better on his own and you didn’t have to 
tell him to register. 


Mr. Walsh: I object at this point. 

Trial Examiner: Just a minute, Mr. Witness. 

That is getting argumentative. 

Mr. Reisman: I suggest there is a rather serious 
variance between this witness’ testimony and his 
recount of the February meeting in the affidavit. 
And I think there is an internal conflict that the 
record will reflect. 

Trial Examiner: Let the record show it. 


The Witness: I am testifying I never refused anybody 
to register, the same as I made in my statement. No one. 


Q. (By Mr. Reisman) Is it a fair statement to say that 
in February 1961 vou never told James Kivlin to register 


on the list? A. Never told him to register. 
Q. You don’t recall telling him that? A. No. I never 
stopped him from registering. 


Trial Examiner: You just didn’t tell him to register? 


Q. (By Mr. Reisman) You just didn’t tell him to regis- 

ter? A. I told evervbody. What I mean, I go out in the 
Hall and maybe there are 50 in there and I call them 
all to register and make an application out. 
(166) Q. I am asking about James Kivlin now. What is 
your best recollection as to whether or not you told Mr. 
Kivlin to register? A. I never stopped him from regis- 
tering. I will answer you that way. 

Q. Is Domonick Baffone a member of Local 80? A. 
Yes, he is. 


Trial Examiner: As I understand it, Baffone 
was an employee of the Bechtel Company: is that 
correct, Counsel? 
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Mr. Reisman: Yes. And also a member of the 
Local 80. 
Trial Examiner: I understood that, yes. 


Q. (By Mr. Reisman) Perhaps I can conclude now. Is 
it a fair statement, then, to say that on June 19th when 
you filed an affidavit with the Board you described your 
conversation in February with Mr. Kivlin as follows: 


“The following morning James Kivlin came to my office 
and reported that he failed the welding test given by the 
company but that he felt he did not get a fair shake on 
this test. I told him I could not do anything about the 
test. All I could do was refer him to the job. Kivlin 
then threatened me and asked me to step out of my office 
on to the street. I asked him to leave. At first he 
refused. And finally he left.” 


This is a full report of the conversation with Kivlin 
(167) in Febuary; is that correct? A. That is correct. 

Q. Is it your testimony now this is your best recollec- 
tion of what occurred when you talked to Kivlin in Febru- 
ary? A. That is right. 

I would like to bring one point in there if I can. 

Q. Sure. A. As far as welders on the Bechtel job, 
there was only about 175 of them in the same category. 


Trial Examiner: What kind of job was the Bechtel 
job? 

The Witness: It was a polyethylene plant. 

Trial Examiner: It was the construction of a plant? 

The Witness: Yes. They make this cellophane. But 
as far as Baffone on the job, he was only an assistant to 
Mr. Mercer. Baffone couldn't make any decisions on any 
welder. Before a welder was rejected, it had to go through 
Mr. Mercer. 


Mr. Reisman: Objection. This is third-hand tes- 
timony as to what he thinks the company practice 
was. 
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Trial Examiner: That is right. That volunteered 
statement may be stricken. 

Mr. Reisman: No further question. 

Trial Examiner: All right. Do you have any 
question? 

Mr. Feeney: No question. 

Mr. Mercer: No questions. 

(168) Mr. Walsh: One or two on re-direct. 
Trial Examiner: All right. 


Re-direct Examination: 
Q. (By Mr. Walsh) In reference to the affidavit, Gen- 
eral Counsel’s Exhibit No. 3— 


Trial Examiner: It has not been offered in evi- 
dence. He just identified it. That is all. 
Mr. Reisman: That is right. I just read from it. 


Q. (By Mr. Walsh) Under what circumstances did that 
arise, Mr. Kivlin? 


Trial Examiner: You mean the taking of the 
affidavit? 
Mr. Walsh: Yes. 


The Witness: The taking of it? 
Mr. Walsh: That is right. 

The Witness: In the Hall? 

Mr. Walsh: Yes. 


Q. (By Mr. Walsh) Who was present? A. Miss Tam- 
bourelli. 

I don’t think I understand the question. You mean 
when I gave Mr. Kivlin an affidavit? 

Q. Who was present at the Hall other than you and 
Marlene when you discussed the making of this affidavit? 
A. I don’t think I understand. 


188a 
Charles E. Kennedy, for Union, Re-direct 


Q. Was anybody from the labor Relations Board pres- 
ent? <A. Discussing the affidavit? 

(169) Q. Yes. A. As far as my affidavit, Mr. Rosenthal 
came down. 

Q. Was the affidavit initiated by you or by Mr. Rosen- 
thal? A. Well, he asked me, and then he wrote it up, and 
then I brought it to you, and we went over it, and I said 
that was my statement. 

Q. So what was contained in the affidavit was prepared 
by Mr. Rosenthal? A. That is right. 

Q. And then it was formalized in a statement when 
you came to my office, and I notarized it; is that right? 
A. That is right. 

Q. Now, one further thing in order to clear the record. 
I would ask you this question once again. 

Am I correct or am I not correct if I asked you that 
did you or did you not tell Mr. Kivlin on any date, either 


in February or March, or any other date, to register or 
not register? 

Well, strike out the words “or not register” and make 
it to register for a job. A. In other words, I went out 
in the Hall and told everybody to register; not Mr. Kivlin 
as an individual, no, I haven’t. 


Trial Examiner: You will have to speak up. I can’t 
hardly hear you. 


(170) Q. (By Mr. Walsh) If the record reads that you 
told him to register, you would wish to make a correc- 
tion to the effect that vou don’t recall telling Mr. Kivlin 
directly to register? A. No, I don’t. 


Mr. Walsh: Nothing further. 
Mr. Reisman: Nothing further. 


Trial Examiner: You are excused. 


(Witness excused.) 
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Mr. Walsh: Marlene? 

Mr. Reisman: Mr. Trial Examiner, may I at 
this time offer General Counsel’s Exhibit No. 3 
for purposes of impeachment. I would like to 
have a chance to withdraw it and make a duplicate. 

Trial Examiner: You are perfectly right. You 
want to offer it in evidence? 

Mr. Reisman: I wish to offer it in evidence, yes. 

Trial Examiner: You have seen it, Mr. Walsh? 

(Document handed to Mr. Walsh.) 

Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Do you have any objection, Counsel? 

Mr. Walsh: Other than that it is noted in the 
record that the preparation was done at the initia- 
tion of, (171) I think Mr. Rosenthal. 

Trial Examiner: That is already in the record. 

As a matter of fact, I would consider it as part 
of voir dire, because it does go to the authenticity 
and so forth and so on. 

In a way, it does. 

Mr. Walsh: And that the affidavit should be con- 
sidered on conjunction with the testimony elicited. 

Trial Examiner: All documents and all testi- 
mony is considered in the light of the record as 
a whole. 

I understand vou have no objection. 

Mr. Hermin: No objection whatsoever. 

Trial Examiner: There being no objections, Gen- 
eral Counsel’s Exhibit No. 3 will be admitted in 
evidence. 

(The document referred to, heretofore marked 
General Counsel’s Exhibit No. 3, was received in 
evidence.) 

Trial Examiner: Will you please stand up, young 
lady? 
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Whereupon, MARLENE LYDIA TAMBOURELLI was 
called as a witness by and on behalf of the Union and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination: 


Q. (By Mr. Walsh) What is your full name? (172) A. 
Marlene Lydia Tambourelli. 

Q. Where do you live? A. 2007 Kymwyd Road. 

Q. Now, Marlene, where are you presently employed? 
A. Pipe Fitters Local No. 80. 

Q. Is that the Local 80 which is referred to in this 
present proceeding? A. Yes, it is. 

Q. How long have you been so employed? A. Since 
the last of November 1960. 

Q. What is the nature of your duties? A. Secretary 
to Mr. Kennedy. 

Q. And were you so employed on February 22, 1961, 
and on March 14 and 15, 1961? A. I was. 

Q. Do you recall any unusual incident on February 22 
or 23 of 1961? A. I don’t know if it was the 22nd or 
the 23rd, but there was an argument in Mr. Kennedy's 
office. 

Q. All right. Between whom was this argument, if you 
know? A. I believe Mr. James Kivlin and Mr. Kennedy. 

Q. Is that the gentleman to the right of Counsel on the 
opposite side of the table? A. Yes, sir. 

Q. Did vou have the ability to hear the nature of the 
(173) argument? A. I was in the adjoining office. I usually 
don’t make it my business to listen to arguments. But 
I did hear Mr. Kivlin threaten Mr. Kennedy at this time. 

Q. How did he threaten him? Do you know what he 
actually said? A. He called him an old man. And I 
believe he had said that he had something to do with that 
test that he had down there. 
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Trial Examiner: About what? 
The Witness: That he had something to do with the 
test down at Bechtel Corporation. 


Q. (By Mr. Walsh) Are you directly under the supervi- 
sion of Mr. Kennedy? <A. Yes, I am. 

Q. What is the procedure when an employee would 
come in to seek employment as a union member through 
Local 80? A. First of all, if the man is—if it is his first 
time down in our Local for him, he is supposed to ask for 
an application. And with this application, he is supposed 
to fill it out and hand it back in. Now, if the man has 
worked out of our Union before and has filled out an ap- 
plication, all he has to do is sign the vellow register on 
the table. 

Q. Is that register available to everyone who comes 

in? A. Yes, it is. 
(174) Q. Now, suppose a man makes an application, 
what step further is done? A. After he hands it in, I 
usually take them, and I type them on a list as they are 
handed in to me, with the last name first and the first name 
after that. 

Q. Where is this list placed? A. It is placed outside 
of Mr. Kennedy’s office on a board. It is glass really. 
And it is taped up there. 

Q. And then from this list how are the workmen pro- 
vided jobs? A. Well, if I were to go out and call for Six 
fitters, I would start at the top and go down from there. 

Q. Was this practice ever, to the best of your knowl- 
edge, other than testified by Mr. Kennedy in emergency 
situations ever changed in any way? 

Or was it always taken from the top? A. Oh, no. I 
mean if you begin where you left off, you would have to 
begin right at the name where you left off. 

Q. But it followed in terms of priority? A. That is 
right. 
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Q. Did you at any time ever skip around the list? A. I 
believe if a man has worked for a company before and 
the company calls for this certain person and his name 
is on the bottom of the list, he has the chance to go out 
before the other men. 

Q. Under those provisions that Mr. Kennedy referred 
to under special help or emergency situations? A. That 
is right. 

Q. Now, suppose a person would be rejected by the 
Employer, do you know what further steps could then be 
taken by the employee? A. Usually when that happens 
a man is supposed to come in and ask for an appeal 
form. 

Q. And have you ever seen anybody make out an ap- 
peal form? A. I have seen Mr. Masarik when he came in, 
and he asked Mr. Kennedy to—he asked Mr. Kennedy for 
an appeal form. 

Q. Was Mr. Masarik on the out-of-work list at that 
time that he took this appeal? <A. I believe he was. 

Q. And in February or March, did you ever hear Mr. 
Kivlin, James Kivlin, or Mr. John Kivlin ask to be placed 
on any list?’ A. No, sir, they never have. They never did. 

Q. After Mr. Kivlin, James Kivlin, returned from the 
Bechtel job and had the argument with Mr. Kennedy, from 
that period on, did you ever hear James or John ask to 
be placed on the referral list? A No, sir, I did not. 

Q. Did you ever hear Mr. Kennedy or see Mr. Kennedy 
refuse anybody to be put on the list? (176) A. No, sir, he 
never did. 

Q. Under normal conditions, if he had, would you have 
knowledge of it during the course of your employment? 
A. Now I would because I am right in his office with him. 

Q. But where were you in March of 1961? A. I was 
in the adjoining office. 

Q. How far away would the adjoining office be? A. 
This could be Mr. Kennedy’s desk, and the door would 
be there, and my desk would be against this partition. 
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Q. Would you say five, ten, or fifteen feet away? <A. I 
would say about six feet. 

Q. So you are relatively in close position to Mr. Ken- 
nedy even when you were in the adjoining office? A. 
That is right. 


Trial Examiner: Can she see? 


Q. (By Mr. Walsh) Was your door opened or closed? 
A. My door was always opened. 

Q. And could you hear normal conversation that would 
take place in the next office if you wanted to hear the con- 
versation? A. That is right, yes. 

Q. Could you? <A. Yes. 

Q. Did you hear Mr. Kennedy at any time in March 
or in February—strike that. 

(177) Q. Did you head Mr. Kennedy at any time in 
February 1961 raise his voice towards James Kivlin or 
John Kivlin? A. I believe it was to Mr. Kivlin. 

Q. What was said? A. Mr. Kivlin was shouting, if I 
remember right, about Mr. Kennedy—something about 
this job, it wasn’t right, or he had failed the test. And 
I think Mr. Kennedy got a little excited, and he said 
“Leave my office,” something of that sort. And that 
was about all. 


Trial Examiner: Pardon me for interrupting. Did Mr. 
Kennedy talk in about the same tone of voice then in 
February and March that he did today? 

The Witness: Mr. Kennedy has laryngitis today. 

Trial Examiner: He wasn’t sick then? 

The Witness: No, he was not. 

Trial Examiner: All right. Just so we are clear. 


Q. (By Mr. Walsh) You have worked with Mr. Ken- 
nedy since November of 1960? A. That is right. 

Q. And you have observed Mr. Kennedy during this 
time. Is Mr. Kennedy of a gentle nature? 
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Mr. Reisman: Objection. 

Mr. Walsh: I withdraw the question. 

Trial Examiner: All right. 

The reason I asked that question is that some- 
thing (178) came up in this testimony. 

Go ahead. 


Q. (By Mr. Walsh) The bulletin board which was 
referred to, would that be in full view of anyone entering 
to Union Hall? A. Yes, sir. 


Mr. Walsh: No further questions. 
Trial Examiner: You may cross examine. 


Cross Examination: 


Q. (By Mr. Reisman) You testified you had been work- 
ing since November of 1960 at Local 80; is that cor- 


rect? A. That is correct. 

Q. In the course of your duties, do you have records 
of all men that have been dispatched out of the Hall? 
A. That is right. I do. 

Q. So, as of March and February you would have rec- 
ords showing which men had gone out of the Hall? A. 
That is right. 

Q. And these are readily available; is that right? A. 
Yes, they are. 

Q. Now, you testified that you heard James Kivlin 
say something about something to do with the test: is 
that right? A. That is right. 

Q. What exactly can you recall him saying? (179) A. 
I don’t know if it is right or not, but I believe Mr. 
Kivlin had stated to Mr. Kennedy that he thought he 
had had something to do with him failing the test. 
Now I may be wrong. But that is what I thought I 
heard. 
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Q. Well, did Mr. Kennedy discuss this testimony with 
vou before the trial? A. Yes, he did. 

Q. Did vou tell him at that time you weren’t sure what 
you heard? <A. Yes, I did. 

Q. What did he tell you? A. Nothing at all. 

Q. Now, did you hear Mr. Kivlin or Mr. Kennedy raise 
their voice in March of this year at all? A. No, I did 
not. 

Q. Do you have a fixed time in which you have to 
come to work at the Union Hall? A. Not when I have 
to come, no. I should be there by 8 o'clock. 

Q. What time do you normally get there? A. Be- 
tween 8:30 and § o’clock. 

Q. Some mornings I take it you wouldn’t be there un- 
til 8 o’clock; is that right? A. It is never 8 o’clock on 
the date. It is always before 8. 

(180) Q. Five minutes or ten minutes before eight? A. 
That is right. 

Q. Then it is a fair statement to say that you are not 
there at 7:30 all the time? A. That is correct. 

Q. Now, if a man comes in from a sister Local of Local 
80 and has a traveling card or something of that nature 
from another Local belonging to the same International, 
does he fill out the same application as a stranger com- 
ing in off the street? A. Yes, he does. 

Q. Does he have to fill it out as completely? A. Yes, 
he should. 

Q. He should? A. Yes. 

Q. Who processes the applications to determine 
whether a man is qualified or not? A. I am sorry, I 
didn’t understand you. 

Q. Who processes the applications to determine whether 
a man is qualified or not? A. I believe Mr. Kennedy 
looks at them. 

Q. He checks them over; is that right? A. That is 
right. 
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Q. So, then, is it a fair statement to say that he 
sereens the people that he thinks are qualified? (181) 
A. No, he does not. 

Q. You don’t determine whether a person is qualified 
or not, do you? A. No. I don’t have that authority. 

Q. Who has the authority? A. Mr. Kennedy. 

Q. Tell me: would it be possible for a man to be re- 
ferred to a job without registering or without having 
an application filed with Local 80? A. Well, they should 
file an application. But—will vou rephrase that ques- 
tion, please? I don’t think I fully understood it. 


Mr. Reisman: Read the question. 
(The question read by the reporter.) 


The Witness: In the case of an emergency, yes. That 
would be about the only case. 

Q. (By Mr. Reisman) That would be the only case 
you would know of; is that right? A. That is right. 

Q. You know for a fact, don’t you, that Mr. James 
Kivlin was referred for a job at Bechtel in February of 
1961, don’t you? <A. Yes, I do. 

Q. All right. 

No further questions. 


(182) Trial Examiner: I have a question. 

Were you working for Mr. Kennedy in March of 1961? 

The Witness: Yes, I was. 

Trial Examiner: You have been here in the courtroom 
all afternoon? 

The Witness: Yes, I have. 

Trial Examiner: Did you hear Mr. Kivlin’s testimony 
about a meeting in March of 1961 in Mr. Kennedy’s of- 
fice? 

The Witness: Yes, I did. 

Trial Examiner: Both Kivlins, both their testimony? 

The Witness: Yes, I did. 
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Trial Examiner: Did you hear Mr. Kennedy’s testimony? 

The Witness: Yes, I did. 

Trial Examiner: Do you recall any such meeting in 
Kennedy’s office on or about the middle of March, 1961, 
between the Kivlins and Kennedy? 

The Witness: No, sir, I do not. 

Trial Examiner: You have no recollection of any such 
meeting? 

The Witness: I am afraid not. 

Trial Examiner: Where was your office at at that time? 

The Witness: In March? 

Trial Examiner: Yes. 

The Witness: I believe it was still in the adjoining (183) 
office. 

Trial Examiner: In the adjoining office? 

The Witness: That is right. 

Trial Examiner: All right. 


Q. (By Mr. Fenney) Do you use a typewriter in your 
duties? A. Yes, I do. 

Q. Do you use a dictating machine? A. No, we do 
not. 

Q. Do you recall what you were doing in February 
when Mr. Kivlin came in? A. That was an awful long 
time ago and I am afraid I don’t recall. 

Q. You don’t recall? A. No, I don’t. 


Trial Examiner: All right. Thank you very much. 


(Witness excused.) 
Mr. Walsh: Mr. King? 


198a 
Frank L. King for Union Direct 


Whereupon, FRANK L. KING, was called as a witness 
by and on behalf of the Union, and having been first 
duly sworn, was examined and testified as follows: 


Direct Examination by Mr. Walsh: 


Q. What is your full name, Mr. King? (184) A. Frank 
L. King. 

Q. Where do you live? A. 229 North James Street. 

Q. Where is that located? A. Newport. 

Q. Newport, Delaware? A. Yes. 

Q. Are you a member of Local No. 80? A. Ever since 
they started. 

Q. How long ago has that been? A. I imagine about 
23 years. 

I think about 23 vears. 

Q. Now, what is the nature of your duties with Local 
No. 80 at the present time? A. Now? 

Q. Yes. A. I am a maintenance man I reckon you call 
it. 

Q. In February of 1961 and in March of 1961, what 
was the nature of your duties with Local 80? A. Same 
thing. 

Q. Now, do you go to work every day? A. I work 
five days a week, yes. I work four hours a day. 

Q. What days are you off during the week? A. I ain’t 
off any. I work Monday, Tuesday, Wednesday, (185) 
Thursday, and Friday. 

Q. You don’t work Saturday or Sunday? A. No. 

Q. Now, on March 14th, were you in the office—were 
you in the Union Hall on March 14, 19612 A. Sure I 
was. 

Q. Were you in the Union Hall in February 22, 1961? 
A. I certainly was. 

Q. And what time would you go to work? A. 7:30. 

Sometimes before that. 
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Q. Where would you start your work in the Union 
Hall? A. The first thing I done was open the door and 
went back and opened the other door and got my things 
all out that I worked with and one thing and another. 

Q. At which end of the Union Hall would you start? 
A. Charlie Kennedy’s office. 

Q. You are a pretty good friend of Charlie’s, are you 
not? <A. Sure. 

Q. Do you know of any opinion—this is if you know, 
now, and if you had the opportunity— A.I know. I 
will tell you if I know. 

Q. —of Mr. Kennedy ever refusing any union member 
job employment, to register for a job? 


(186) Mr. Reisman: Objection. 
The Witness: I have been there— 


Trial Examiner: I sustain the objection. I don’t 
see how he can answer that. With his job, how 
would he be in a position to know? 


Q. (By Mr. Walsh) Are you present when Mr. Kennedy 
calls men to be referred to jobs in the Union Hall? A. 
Yes. 

Q. During those times did you ever see him refuse any- 
one jobs? A. I have known Charlie— 


Mr. Reisman: Objection. 
Trial Examiner: During those times when he 
was present? 


Q. (By Mr. Walsh) During those times when you 
were present, what is the answer? A. He never refused 
aman a job that I know of. 


Mr. Walsh: No further questions. 


Trial Examiner: Were you in the office all the time? 
The Witness: Well. I am back and forth. I am in the 
office. I have to go in there and clean the windows. one 
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thing and another, dust, take the waste paper out, one 
thing and another. 
Trial Examiner: You are in and out? 

The Witness: I buff the floor, one thing and another. 
(187) Go back in the Union Hall where they have the par- 
ties and one thing and another. I clean up back in there. 
I am busy. 


Mr. Reisman: No questions. 
Trial Examiner: You are excused. 


(Witness excused.) 


Whereupon, ANDREW GRESOCK, was called as a 
witness by and on behalf of the Union and, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination by Mr. Walsh: 


Q. What is your full name? A. Andrew Gresock. 

Q. Where do you live, Mr. Gresock? A. 608 Second 
Avenue, Punxsutawney, Pennsylvania. 

Q. Where are you employed? 

What is your occupation? A. Steamfitter. 

Q. How long have vou been a steamfitter? A. Since 
1955. 

Q. On how many jobs have you been associated dur- 
ing this period of time since 1955? A. How many jobs, 
sir, or how many jurisdictions? 

Q. How many jurisdictions? (188) A. Well, I have been 
in St. Louis, Youngstown, Ohio, Bridgeway, Pennsylvania, 
Pittsburgh, Seaford, Delaware, Wilmington, Delaware 
you name it. And I have probably been there. If I 
haven’t, I will go. 

Q. Would it be fair to say you are sort of an itinerant 
worker? A. More or less a road man, sir. 


201a 
Andrew Gesock for Union Direct 


Q. Did you have occasion to be referred to any jobs 
out of Local 80? A. Yes, I have. 

Q. Were you referred to any job out of Local 80 on 
March 14, 1961? A. I was not. I came down to Local 
80 March 14, 1961 or thereabouts seeking employment. 

Q. About what time did you arrive there? A. Roughly 
between 7:30 and 8 o’clock. 

Q. And was this your first occasion to visit Local 80? 
A. Yes, sir. 

Q. And did you have any difficulty—or what difficulty, 
if any, did you have to seek employment through the 
Union? A. Well, let me put it this way. A friend of 
mine and I came down looking for work. We were just 
hitting the road more or less as the saying goes. And 
we stopped in Local 80. And I asked Mr. Kennedy how 
the situation was. And he said that I had to sign the 
application and get on the Hiring (189) Hall list. And 
at that point, the friend that was with me figured that 
we would just go on down the road to Seaford or Wash- 
ington, D. C. and see what the situation was there be- 
fore we signed the list. Therefore, we didn’t sign the 
list on March 14th. 

Q. How long did you stay in the Hall? <A. Oh, I sup- 
pose a half hour, hour. I don’t know. 

Q. About when did you arrive? A. Between 7:30 and 
8 o’clock. 

Q. And were there—and Mr. Kennedy was there on 
that occasion? A. That is right, sir. 

Q. If you know, did you hear Mr. Kennedy refuse to 
register anyone on that date? <A. No, sir, I have not 
ever heard Mr. Kennedy refuse anybody any application 
whatsoever. 

Q. Did you have occasion to observe the arrangement 
of Local 80 as to its bulletin board for applicants that 
were seeking jobs? <A. Yes, sir. I observed the bulletin 


202a 
Andrew Gresock for Union Cross 


board, and I seen the sign on the table that you must fill 
out the Hiring Hall form pertaining to Local 80. 

Q. This was in full view? A. That is right. It was 
to me, anyhow. Maybe I am more observant than some. 
But it was in full view to me. There (190) was no ques- 
tion in my mind that you had to fill out the form. 

Q. How would you compare it to others that you worked 
in? 

Mr. Reisman: Objection. Speculative. 

Trial Examiner: Sustained. 

Mr. Walsh: No further questions. 

Trial Examiner: Do you have any questions? 


Cross Examination by Mr. Reisman: 


Q. Do you have a home local? <A. Yes, I have, sir. 

Q. Which is that? A. 251 Punxsutawney. 

Q. You say you came between 7:30 and 8 o’clock on the 
14th? A. To my knowledge, ves. Roughly, yes. You 
don’t look at the watch and see the minute. I would say 
roughly that. In a broad term about that, yes. 

Q. Where did you go when you came in there? A. I 
walked in the Hall. Right in the vestibule, or the loafing 
room there. And I scen all these fellows standing around. 
When vou go in a Hall you more or less look the situa- 
tion over. And I seen the sign you must fill out the 
application for the Hiring Hall. 

So, I knocked at the door and I asked Mr. Kennedy what 
the work situation was. And he told me I had to fill 
out the form. So this friend, like I say, who was with 
me, (191) he decided he didn’t want to stick around to 
fill ont the form. So we went down the road. 

Q. So there was just that brief conversation with Mr. 
Kennedy and then you left? A. Yes. But I came back 
again in June. The middle of June I came back again. 
And I got on the Hiring Hall list. 
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Q. When you were there in Marck, did you go inside 
Mr. Kennedy’s office when you talked to him? A. Not to 
more than just step in the door. 

Q. Was anyone else in the office when you talked to 
him? A. Not that I can recall, other than this friend 
of mine who was with me. He was behind me. Now, 
I did take note of Mrs. Tambourelli’s presence in the 
other office. As you walk in, vou can see her through the 
windows. 


Trial Examiner: You mean there were windows in 
Kennedy’s office? 

The Witness: As you walk in, the whole one side is 
more or less offices, two offices. Mrs. Tambourelli hap- 
pened to be visible through the window in her office. 

I couldn’t see in Kennedy’s office from the Hall. 


Mr. Reisman: No further questions. 


Mr. Feeney: I have one question. 


Q. (By Mr. Feeney) What is your trade? A. Steam- 
fitter. 

Q. Are you also a welder? (192) A. As the fellow stated 
here before, sir, when you are a steamfitter, it is taken into 
consideration that you are also a welder. 

Not necessarily certified. But you are supposed to be 
able to weld. Also burn. 

Now, when I say “weld”, I don’t necesarily mean a 
certified welder. 

Q. Are you a certified welder? A. No, I am not. Iam 
a welder, but I am not certified. 

Q. Were you applying as a steamfitter? A. I was ap- 
plying as a steamfitter. 

Q. Where are you presently working? A. I am pres- 
ently unemployed. 

Q. Presently unemployed? A. Yes. I was at the 
Catalytic Construction Company up until I think the 
22nd of December. 
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Mr. Feeney: No further questions. 

Mr. Walsh: That is all. 

Trial Examiner: You are excused. 

(Witness excused.) 

Trial Examiner: Do you have any further witnesses? 

Mr. Walsh: No further witnesses. 

Trial Examiner: Do you have any rebuttal, Mr. Reis- 
man? 

Mr. Reisman: No rebuttal. 

(193) Trial Examiner: Very well, Gentlemen, that brings 
us to the point that I didn’t think would happen to- 
day. 

At this time you gentlemen have the privilege of argu- 
ing orally, or stating your respective positions, or you 
can waive it and file briefs. 

Mr. Mermin: I waive. 

Trial Examiner: I would personally have briefs. I 
think there should be briefs by the parties. I am not 
going to demand it. But there is something about this 
Hiring Hall, the language used, and the testimony of 
the witnesses, that I think should be clarified in the briefs 
and the positions of the parties as to the legality of the 
clause in question, which, as I understand it, is already 
in the record as General Counsel’s Exhibit No. 2, isn’t 
it? 

Mr. Reisman: General Counsel’s 2. 

I might state for the record there is no question as 
to any—certainly there is no per se violation or any 
theory like that. Certainly on its face there is no ques- 
tion but that the agreement is a lawful agreement. Our 
argument is a case of individual discrimination involving 
the Kivlins. 

Trial Examiner: In other words, it could be a ques- 
tion of credibility? 

Mr. Reisman: That is correct. Which I believe is your 
special province, sir. 
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Trial Examiner: But, nevertheless, I feel that—I (194) 
am not going to demand briefs. But you have that 
privilege. I will give you more information as to that. 

In due course, the Trial Examiner will prepare and 
file with the Board his intermediate report and recom- 
mended order in this proceeding and will cause a copy 
thereof to be served upon each of the parties. Upon fil- 
ing of the said Intermediate Report and Recommended 
Order, the Board will enter an order transferring this 
case to itself and will serve copies of that order setting 
forth the date of such transfer upon all the parties. 

At that point, the Trial Examiner’s official connection 
with this case will cease. The procedure to be followed 
before the Board from that point forward with respect 
to the filing of exceptions to the Intermediate Report, 
the submission of supporting briefs, requests for oral 
argument before the Board, and related matters, is set 
forth in the Board’s rules and regulations, series 7, par- 
ticularly in Section 102.46 and following sections. 

A summary of the more pertinent of these provisions 
will be served upon the parties together with the order 
transferring the case to the Board. 

Before closing the hearing. I call attention of the par- 
ties to the following requirements laid down in Section 
102.42 of the Board’s Rules and Regulations with respect 
to the procedure to be followed before this proceeding is 
transferred to the Board. No request for an extension 
of time (195) within which to submit briefs or other docu- 
ments to the Trial Examiner will be considered unless re- 
ceived by the Chief Trial Examiner at least three days 
prior to the expiration of the time fixed for the submis- 
sion of such documents. 

Notice of request for such extension of time must be 
served upon all other parties and proof of such service 
furnished to the Chief Trial Examiner. 
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All such documents filed with the Trial Examiner must 
be submitted in triplicate and may be in typewritten, 
printed, or mimeographed form. 

Now, as to briefs, I am going to give you gentlemen 
20 days to file briefs, that is, 20 days from today. Now, 
if you feel that you are not able to meet the deadline, 
why, you may request an extension. But you must make 
the request three days before the expiration of the 20- 
day period. 

Mr. Mermin: May I interrupt for one minute to argue 
post hoc in a sense since you have already set the num- 
ber of days? 

But I would like to try to sway vou a little. 

Trial Examiner: Very well. 

Mr. Mermin: I have been away from my office because 
of the operation we have spoken of off the record here 
for something like five to six weeks. I have an unbearable 
load of work on my desk. I am the only labor law partner 
in my (196) law firm. 

Trial Examiner: I see. 

Mr. Mermin: I had spoken very informally, and I 
hoped that Mr. Reisman doesn’t mind if I put this on the 
record—had spoken very informally to him prior to to- 
day’s hearing. He told me although he did not need 
the time, he would be gracious enough not to object if 
I requested the full 35 days. 

Trial Examiner: You are entitled to it. You mav have 
it. If you need an extension— 

Mr. Mermin: I will do it in 35 days. 

Trial Examiner: Very well. 

Mr. Walsh: I would like to join in such an applica- 
tion. It is unfortunate at this time that we start our 
superior court term right at this time, and I will be en- 
gaged in litigation the 12th, the 18th, the 22nd, 29th. 
February 5th. 12th and 14th. 

Trial Examiner: Here in this county? 
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Mr. Walsh: Yes. In fact on the adjoining end of the 
building. And possibly another criminal case which is 
supposed to be rescheduled. Whether it will go on or not, 
I don’t know. 

Trial Examiner: Very well. You all have 35 days. 

If there is nothing further, I will declare this hear- 
ing closed. 


(Whereupon, at 5:45 o’clock P. M., the hearing in the 
above-entitled matter was closed.) 
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1959 AGREEMENT 


By and Between the Delaware Mechanical Contractors 
Association Representing Employers of Union Labor As- 
sociated with the Plumbing and Heating Contractors 
Association of Delaware, Incorporated and Local Union 
80 of the United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada 


AGREEMENT 
Ocroser 13, 1959 


Tuis AGREEMENT entered into this 15th day of June, 
1959 by and between the Delaware Mechanical Contrac- 
tors Association Representing Employers of Union Labor 
associated with the Plumbing and Heating Contractors’ 
Association of Delaware. Incorporated (hereinafter called 
the “Employers” and Local Union 80 of the United As- 
sociation of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and 
Canada, A. F. of L.-C. I. O. (hereinafter called the 
“Union”). 


Wuereas, the Employers are engaged in the Plumbing 
and Pipe Fitting Industry within the territorial jurisdic- 
tion of the Union, and known as “Plumbing and Heating 
Contractors” in the Industry and in the performance of 
such require the services of competent, skilled and quali- 
fied Journeymen; and Apprentices, and 


Waereas, the Union is affiliated with the Delaware 
State Labor Council and has in its membership competent 
and qualified Journeymen and Apprentices to perform all 
work coming within the coverage of this Contract and 
within its trade jurisdiction and 
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Wuereas, the Employers and the Union desire to 
mutually establish and stabilize wages, hours and working 
conditions for Journeymen and Apprentices with said 
Employers, and further, to encourage closer cooperation 
and better understanding between the Employers and 
the Union in the Plumbing and Pipe Fitting Industry to 
the end that a satisfactory, continuous and harmonious 
labor relationship will exist between the parties to this 
Agreement. 


Now, Tuererore, the undersigned Employers and the 
Union, in consideration of the mutual promises and 
covenants herein contained mutually agree as follows: 

ARTICLE I 


Recognition and Union Security 


Section 1. The Employers recognize the Union as the 
sole and exclusive bargaining agency for all Journeymen 
and Apprentices who perform any of the duties and who’s 
work tasks are described in Article II of this Agree- 
ment. 


Section II. All Journeymen and Apprentices hereun- 
der, members of the Union now jin the employ 
of the Employers shall remain members in good 
standing in the Union during the term of this Agreement. 
All Journeymen and Apprentices covered by this Agree- 
ment, hereinafter employed by the Employers shall be- 
come members of the Union on the earliest date provided 
by applicable Federal Laws after their employment, or 
the date of the Contract, whichever is later, and shall re- 
main members of the Union in good standing during the 
terms of this Agreement. 
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ARTICLE II 
Trade or Work Jurisdiction 


Section 1. This Agreement covers the rates of pay, 
rules and working conditions of all Journeymen and Ap- 
prentices engaged in the installation of all plumbing or 
pipe fitting systems and component parts thereof, includ- 
ing fabrication, assembly, erection, installation, disman- 
tling, repairing, reconditioning, adjusting, altering, serv- 
icing, and handling, unloading, distributing, reloading, 
tying and hoisting of all piping materials, appurtenances 
and equipment, by any method, including all hangers 
and supports of every description. And all other work 
included in the trade jurisdictional claims of the United 
Association. Except that portion of the work which is 
now or may hereafter be recognized as coming within the 
jurisdiction of Local Union 26 of the United Association. 


Secrion 2. In recognition of the above work jurisdic- 
tional claims, it is understood that the assignment of the 
work and the settlement of jurisdictional disputes with 
other Building Trades Organizations shall be adjusted in 
accordance with the procedure established by the National 
Joint Board or anv successor agency of the Building 
Trades Department, A. F. of L.-C. I. O. 


Sectrox 3. Any work not covered or described in this 
Agreement, but traditionally or normally done by Em- 
ployees covered by this Agreement shall continue to be 
assigned to the Employees as if actually set forth in this 
Agreement. 


Section 4. All pipe shall be cut, threaded, welded or 
assembled by Employees covered herein regardless of the 
mode or method. All Pipe Machines shall be operated 
by Journeymen. 
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Section 5. The Union reserves the right to refuse to 
handle, erect or install fabricated piping sent to the 
job that has not been fabricated by Building Trades 
Journeymen and Building Trades Apprentices, Members 
of the United Association or one of its affiliated Local 
Unions, and receiving the prevailing building-construction 
wage rate in effect where ever the pipe fabricating shop 
may be located. 


ARTICLE III 


Scope of Agreement 


Section 1. All wages and working conditions hereunder 
shall be effective on all work as defined in Article I, per- 
formed by the Employers in all places in the territorial 
jurisdiction of the Union, where such work is being per- 


formed or is to be performed by the Employers or by any 
person, firm or corporation owned or financially controlled 
by the Employers. 


Section 2. The Employers agree that they will not sub- 
let or contract out any work as described in Article IT, 
of this Agreement. unless the Contractor to whom the 
work is sublet is in agreement either with the United 
Association or one of its local Unions. 


Section 3. The Employers agree that the Apprentice 
Training Program Agreement which they are party to 
shall become part of this Agreement. Also, that any 
mutually agreed upon changes or modifications of the 
Apprentice Agreement shall become part of this Agree- 
ment. 
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ARTICLE IV 
Assignment of Men 


Secrion 1. The Employer may employ a man to 
superintend, estimate and supervise his work. The man 
so employed need not be a member of the Union, pro- 
vided, however, all orders are issued through the fore- 
man. 


Secriox 2. All Foremen shall receive no less than 
thirty-five ($0.35) cents above the Journeymen’s pay rate 
and there shall be a foreman for every ten (10) Journey- 
men. All General Foreman shall receive no less than 
seventy ($0.70) cents above the pay rate of Journeymen. 


Secrion 3. The appointment of Foremen and/or Gen- 
eral Foremen shall be the sole responsibility of the Em- 
ployers. 


Section 4. QuaLiriep CrarrsmMEN. Contractors shall only 
employ qualified journeymen plumbers and pipe fitters. 
Journeymen plumbers and pipe fitters shall be qualified 
for employment under this Agreement who have had 
at least five (5) years’ actual practical working experience 
at the plumbing or pipe fitting trade as a journeyman or 
an apprentice in the building and construction industry 
and who either: 


(a) Have successfully served an apprenticeship at the 
trade under an apprenticeship program approved 
by the United States Bureau of Apprenticeship 
Training or State Division of Apprenticeship 
Standards. 


(b) Have had previous employment as a journeymen 
plumber or pipe fitter with a contractor signatory 
to this agreement and whose services have proved 
satisfactory, or 
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(c) Have successfully passed any competency exam- 
ination that adequately tested the degree of skill 
and training necessary to be a competent journey- 
man plumber or pipe fitter. Any question as to 
what constitutes a “competency” examination shall 
be resolved by the Joint Hiring Committee herein- 
after established under this agreement. 


Section 5. Excuvsrve Hirinc. Contractors shall hire 
qualified journeymen plumbers and pipe fitters by calling 
the union. Whenever an employer requires a journeyman 
plumber or pipe fitter on any job. he shall notify the 
local union office, either in writing or by telephone, stat- 
ing the location, starting time, approximate duration of 
the job, the type of work to be performed and the number 
of workmen required. 


Section 6. Sexiority. Employees covered by this agree- 
ment have certain accrued rights or benefits for them- 
selves and their dependents under health and welfare, 
pension, vacation and other benefit plans which accrue 
to them by virtue of length of emplovment with contrac- 
tors party to this agreement and such rights are generally 
continuous while under employment and remain effective 
until a certain period of time after lay-off or discharge. 


Seniority rights mean the right accruing to employees, 
as hereafter provided in this agreement. through length 
of service with anv contractor party to this agreement 
which will entitle the plumber or pipe fitter to a priority 
or preference of rehire after termination or lay-off. 


Qualified journeymen plumbers and pipe fitters shall 
be hired and/or rehired in accordance with length of serv- 
ice with any contractor in the collective bargaining unit 
as follows: 
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(1) Plumbers and pipe fitters who have been em- 
ployed by any contractor party to this agreement 
(as hereinafter defined) who have worked for any 
such contractor for a period of at least 1200 hours 
each year for a period of two consecutive years. 


Any journeyman plumber or pipe fitter who does 
not have the required number of hours for the pe- 
riod shown above or any applicant who qualifies as 
a journeyman plumber or pipe fitter or who regis- 
ters for hiring in accordance with the terms of 
this agreement. 


The contractors and the union shall make up and pre- 
pare the seniority roster for preference or rehire by 
grouping all plumbers and pipe fitters who come within 
the above seniority classification and shall utilize the health 
and welfare, pension or vacation employment records in 


establishing these seniority rights based on length of em- 
ployment. 


“Contractors” under this paragraph means (1) any con- 
tractor party to this agreement, (2) an out-of-town con- 
tractor who adopts or works under this agreement and 
contributes to the health and welfare, pensions or vaca- 
tion plan or other benefit plans, (3) anv contractor who 
employs any journeymen plumbers or pipe fitters under 
the terms of this agreement and is a contributing em- 
ployer within the meaning of any of the health and wel- 
fare, vacation, pension or other benefit plans. 


Section 7. (A) Recisrration. The union shall estab- 
lish and maintain a separate appropriate registration 
facility for qualified applicants available for employment 
as journeymen plumbers or pipe fitters. Applicants shall 
be registered on the appropriate craft “out-of-work” list, 
i.e. either plumber or pipe fitter, in the order of time 
and date of registration. There shall be two groupings 
in each separate out-of-work list. All plumbers or pipe 
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fitters with seniority shall be registered in Group 1 and 
all other Journeymen plumbers and pipe fitters who are 
qualified but without seniority, shall be registered in 
Group 2. Each applicant for employment shall be re- 
quired to furnish such data, records, names of employ- 
ers and length of employment and licenses as may be 
deemed necessary and each applicant shall complete such 
forms or registration as shall be submitted to him. Ap- 
plicants for employment shall also list any special skills 
that they possess. 


a 


Section 7. (B) Rererrat or Men. Upon the request 
of a contractor for Journeymen Plumbers or Pipe Fitters, 
the union shall immediately refer qualified and compe- 
tent registrants to that contractor in sufficient number 
required by the contractor in the manner and under the 
conditions specified in this agreement from the appro- 
priate “out of work” list in the following order of re- 
ferral: 


(1) All journeymen shall be referred from Group 1 
jn successive order as their names appear on the 
“out of work” list and, when Group 1 has heen 
exhausted. 


(2) Then. all journevmen from Group 2 in successive 
order as their names appear on the “out of work” 
list. 


When journevmen plumbers and pipe fitters who are 
listed in Group 2 have attained seniority. their names 
shall be automatically transferred and listed in Group 1. 
This referral procedure shall he followed except that (1) 
requests by contractors for key men to act as super- 
visors, general foremen or foremen shall be honored with- 
out regard to the requested man’s place on the “out of 
work” list, (2) requests by contractors for particular 
plumbers or pipe fitters previously employed by the 
contractor and who have heen laid off or terminated by 
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the contractor within one hundred and fifty (150) days 
previous to the request shall be honored without regard 
to the requested man’s place on the “out of work” list, 
and (3) bona fide requests by contractors for plumbers 
or pipe fitters with special skills and abilities will be 
honored. The dispatcher shall dispatch persons possess- 
ing such skills and abilities in the order in which their 
names appear on the “out of work” list. Such a decision 
of the dispatching agent in referring registrants is ap- 
pealable to the Joint Hiring Committee as herein pro- 
vided. 


Section 8. Non-Discgrmuxatory Rererrat. The union 
and the contractors agree that the referral of journey- 
men plumbers and pipe fitters shall be on the following 
basis: 

(a) Selection of applicants for referral to jobs shall 
be on a non-discriminatory basis and shall not be 
based on, or in any way affected by, union mem- 
bership, by-laws, rules, regulations, constitutional 
provisions, or any other aspect or obligation of 
union membership, policies or requirements. 


The employer retains the right to reject any job 
applicant referred by the union. 


The union and the contractor shall post in places 
where notices to all employees and applicants for 
employment are customarily posted all provisions 
relating to the functioning of the hiring provisions 
of this agreement. 


Section 9. Jornr Hmixc Committee. The parties to 
this agreement shall create a Joint Hiring Committee, 
composed of an equal number of contractor and union 
representatives, to supervise and control the operation of 
the job referral system herein. The Joint Hiring Com- 
mittee is empowered: 
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(a) To establish any and all rules and regulations 
from time to time that it deems advisable for 
the operation of the job referral plan. 


(b) Properly post the rules and regulations, together 
with the provisions of this agreement as set out 
in Section 5, at the union dispatch office, at the 
contractor’s office and at the job site. 


(c) To hear and determine any and all disputes or 
grievances arising out of the operation of the job 
referral system including, but not limited to, griev- 
ances arising out of work registration, work re- 
ferrals and the preparation of the referral regis- 
tration lists. Any applicant or registrant shall 
have a right of appeal of any dispute or grievance 
arising out of and relating to the operation or 
functioning of the job referral plan to the Joint 
Hiring Committee. 


(d) To conduct written examinations for qualifying 
of journeymen in accordance with the provisions 
of this agreement. All examinations given by the 
Joint Hiring Committee shall be fair, impartial 
and in keeping with the present standards of com- 
petency and skill possessed by journeymen in the 
industry. 


The Joint Hiring Committee shall provide in the rules 
and regulations of the job referral for an appeal to an im- 
partial umpire whenever the Joint Hiring Committee 
reaches a deadlock over a dispute concerning a refusal 
to register an applicant. the proper registration or dis- 
patching of any applicant. The impartial umpire shall 
be designated by mutual agreement of the parties. The 
authority of the impartial umpire shall be limited to in- 
terpreting and applying the rules and regulations of the 
Joint Hiring Committee. The decision of the Joint Hir- 
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ing Committee or the impartial umpire shall be final, 
binding and conclusive on all parties, including applicants. 


If any question arises as to the qualifications and com- 
petency of an applicant, the Joint Hiring Committee shall 
make the determination. Such determination shall be 
fair and impartial, without regard to applicants’ mem- 
bership or non-membership in the union. 


Section 10. Apprentices. Employment of apprentices 
shall be governed by the provisions of the Joint Ap- 
prenticeship Training program provided for in other pro- 
visions of this agreement. 


Section 11. Savines Cuause. “The above hiring pro- 
visions have been entered into in order to comply with 
the Mountain Pacific decision of the National Labor Re- 
lations Board. Upon any Board of Court decision or 
administrative ruling modifying or changing the Moun- 


tain Pacific decision, either party to this agreement shall 
have the right to reopen negotiations pertaining to the 
hiring provisions stated herein by giving the other party 
thirty (30) days written notice.” 


Respondent Company’s Exhibit No. 1. 
Employment Requisition. 
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THE LUMMUS COMPANY 
P.), BOX 71 
CLAYMONT. DELAWARE 


DAILY PERSONNEL REPORT 


TO: 7. L, CRONIN anes 5/22/61 


PROM: C.J. GIBSON 


JOB NO: 4737-39 - 


Number Hired 32 Number Terminated Number on Job ae 


———— Social Securit ate 
Number Ciassification Hired 


ApDITIONS 
262-05-9388 


Name 


John Williams 
Ronald Taylor 
Wilmer Billops, Jr. 
John Shepard 

Plem Walker 
Hesekieh Garlic, Jr. 
Williem Parks 
Leonard Daniels 
Balin Brown 
Abreham Harmon, Jr. 
Hapoleon Grimes 
Williem C. Cain 


Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Laborer 
Boilermaker 
Boilermaker 


Marry J. Flanagan 
John @. Lang 

Jobn J. Kennedy 
Adam Boguoki 
Stanley J. Saith 
Henry B. Jackson 
Joseph A. Grott 
Walter P. Tate 
Wilbert A. Smith 
Herbert A. S8o0cors0 
Ronald Therkildsen 
John J. DiMaio 
Wilsoa McReynolds 
Jchn C. Retalliock 
John T. Wigand 
Jemes E. Robinson 
Delbert J. Welty 
Bugene Yoder 
Semuel FP. Davis 


Stephen Siemienski 221-01- 


Boilermaker 
Boilermaker 


Ironworker Re 


Ironworker 
Iromorker 
Ironwor ker 
Tronworker 
Tronworker 


Cement Pinisher 
Cement Pinisher 


Pipefitter 
Piper itter 
Pipefitter 
Pipef itter 
Pipefitter 
Pipefitter 
Pipefitter 
Tinechecker 
Pipefitter 


BEST COPY AVAILABLE 
from the original bound volume 
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Photograph. 
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Photograph. 
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Photograph. 
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Respondent Union’s Exhibit No. 1-D. 


Photograph. 
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BEST COPY AVAILABLE 
from the original bound volume 
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Notices that are to be posted on all projects and at 
Hiring Hall. 


Notice 
To Applicants for Employment as Pipe Fitters: 


, by virtue of contributing to The 
Welfare and Pension Funds and other benefit plans, as 
negotiated and signed by and between the Delaware 
Mechanical Contractors Association and Local Union No. 
80, United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry of the United 
States and Canada, concerning the hiring practices it will 
follow on this construction project. The following princi- 


ples will govern in the consideration of applicants for 
employment. 


1. Selection of applicants for jobs will be on a non- 
discriminatory basis and will not be based on or in 
any way affected by union membership, by-laws, 
rules, regulations, constitutional provisions, or any 
other aspect or obligation of union membership 
policies or requirements. 


. The company retains the right to reject any job ap- 
plicant referred by a union or by any other source 
or who applies directly to the company. 
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Details as to qualification requirements and the com- 
plete Hiring Agreement are available on this site and at 
the Hiring Hall. They may be reviewed by any applicant 
upon request. 

All applicants should apply direct to the Hiring Hall 
located at 3320 Old Capitol Trail, Wilmington 8, Dela- 
ware between the hours of 8:00 A. M. and 10:00 A. M. 
Monday thru Friday. 


Respondent Union’s Exhibit No. 3. 


Application for Hiring Hall Registration. 


(See opposite page.) 


Home address 


Street 


Local address 


Age 5- Social Security Number 


— 


Marital Status: Married Divorced Widowed Single 


Education: Grade School High School Other 
EXPERIENCE AND QUALIFICATIONS 
How long have you worked at the plumbing or pipefitting trade as a Journey- 
man or apprentice in the building and construction industry? 
At what craft? 
Did you serve an apprenticeship? « If yes, where? 


For how many years? - Were you certified by U.S. Bureau of Ap- 
prenticeship Training or A State Division of Apprenticeship Standards? 


If yes, when? . 
If you have not had apprenticeship training, have you ever passed a compe- 
tency examination adequately testing your skill and training as a journey- 


man? - If yes, what examining board conducted 
Was the 


the exam? ° 
examination oral or written? . Did the examining 
board require practical tests? 
If you have not had an examination, will you take such an examination if 
requested? I 

Yes or ° 
Ars you a licensed journeyman? « If so, by whom? 


When were you licensed? 


Do you possess any specialized skills at your trade? 


what are they? 


(Fully complete employment record on Sheet #2) Yes aft Urew pt 3 


BEST COPY AVAILABLE 
from the original bound volume 


14. ° Employment Record: Give a complete statement showing your employment for 
the past five (5) years. If less than five (5) years, so state. If more 


space is needed, use additional sheets of paper. Begin with your most 
recent period of employment. 
Name of employer 
Employer's address 
Location of job 
Kind of job 
Type of work performed 
Date of job: From 5 
Name of employer 
Employer's address 
Location of job 
Kind of Job 
Type of work performed 
Date of job: From 
Mo. 
Name of employer 
Employer's address 
Location of job 
Kind of job 
Type of work performed 


Date of job: From 
Mo, 


Name of employer 
Employer's address 
Location of job 

Kind of job 

Type of work performed 


Date of job: From 
Mo. 


BEST COPY AVAILABLE 
from the original bound volume 
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Respondent Union’s Exhibit No. 4. 
APPEAL FORM 


The undersigned desires to file an appeal to the action 
of the on 
(Dispatcher or Joint Committee) (Date, Month) 


Reasons for this appeal (Describe briefly the decision 
or action complained of and the reasons why it was 
wrong.) 


Name 
Address 
Date 


(Original to be mailed to: Joint Hiring Committee, Attn: 
Don F. McCully at 501 East 2nd Street, Wilmington, 
Delaware) 


(One copy to Dispatcher at Hiring Hall to: Local Union 
No. 80 at 3320 Old Capitol Trail, Wilmington 8, Del.) 


Respondent Union’s Exhibit No. 5. 
Referral Slip. 


(See opposite page.) 


Uni’ Association of Journeymen & Appr ‘ces 
eo. the Plumbing & Pipe Fitting Industri. 
PIPE FITTERS LOCAL NO. 80 


3320 Old Capitol Trail, Wilmington 8, Delaware 
his will introduce Date oe 
O PIPE FITTER 
0) APPRENTICE 


> * flap ; _— BUSINESS AGENT. 
S . Yuen AS 


sated tal 


oe ety 


ja! 


mu a Boome i 


ae o 
aaah 2 243001 
sta get oor 
vary YOST AVEORLN 


BEST COPY AVAILABLE 
from the original bound volume 
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Respondent Union’s Exhibit No. 6. 


BECHTEL CORPORATION 
ENGINEERS - CONSTRUCTORS 
Two Twenty Bush Street 


San Francisco 4, California 
June 5, 1961 


Mr. C. E. Kennedy 

United Association Local No. 80 
3320 Old Capitol Trail 
Wilmington, Delaware 


Dear Mr. Kennedy: 


Mr. James J. Kivlin was employed by Bechtel Cor- 
poration at th AviSun project in New Castle, Delaware, 
on February 22, 1961. 


Mr. Kivlin was employed as a welder, but failed to 
pass the necessary qualifying tests and was terminated 
on the same day he was employed. He was paid for 
3-1/2 hours for February 22nd. 


Very truly yours, 
BECHTEL CORPORATION 


W. G. Betz 
Project Labor Relations Representative 
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Respondent Union’s Exhibit No. 7-A. 


BENJAMIN F. SHAW COMPANY 
Pirpinc Conrractors - Fasricarors - Distrrutors 
Wilmington 99, Delaware 


March 1, 1961 


Mr. Albert Masarik 
Clearview Manor 
New Castle, Delaware 


Dear Sir: 


We acknowledge receipt of your Appeal dated Feb- 
ruary 6, 1961, and apologize for the late answer. The 
writer has been out of the area for a considerable length 
of time. 

Arrangements for a meeting of the Hiring Committee 
are being made and as soon as agreed upon. you will he 
notified. 


Very truly yours, 
DeLawarRE MecuanicaL Contractors Assy. 


Don F. McCully, 
Chairman of the Labor Committee 


DFM/m 


CC: Mr. Charles Kennedy 
Business Agent 
Local Union No. 80 
United Association of Journeymen & Apprentices 
of the Plumbing & Pipe Fitting Industry 
of the United States & Canada 
3320 Capitol Trail 
Wilmington 8. Delaware 


Respondent Union's Eahibit No. 7 
APPEAL FORM 


The undersigned desires to file an appeal to the ac- 
tion of the Charles Kennedy on February 6, 1961. 


Reasons for this appeal (Describe briefly the decision 
or action complained of and the reasons why it was 
wrong.) 


Approximately 40 names were on the “out of work” 
list. Mr. Bell, of the Bechtel Corp., requested by phone 
the names of 3 men from the bottom of the list, stating 
that they were Special Skilled Fabricators. In my opin- 
ion fabricating is a part of pipefitting and Nor a Special 
Skill. 


Name ALBERT MASARIK 
Address Clearview Manor, New Castle, Del. 


Date February 6, 1961 
s/ AuperT Masanre 
(Original to be mailed to: Joint Hiring Committee, Attn: 


Don F. McCully at 501 East 2nd Street, Wilmington, 
Delaware) 


(One copy to Dispatcher at Hiring Hall to: Local Union 
No. 80 at 3320 Old Capitol Trail, Wilmington 8, Del.) 
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BENJAMIN F. SHAW COMPANY 
Preinc Conrracrors - Fasricarors - DisTRIBUTORS 


Wilmington 99, Delaware 
March 14, 1961 


Mr. Albert Masarik 
Clearview Manor 
New Castle, Delaware 


Dear Sir: 


Reference your Appeal dated February 6, 1961, and the 
meeting held in my office regarding same on March 9, 
1961, it was my understanding from you that this mat- 
ter had been settled to your satisfaction, and accord- 
ingly there will be no further action taken. 

Please advise if you are in agreement. 


Very truly yours, 
DevawaRE MecHaNicaL Contractors ASSN. 


Don F. McCully, 
Chairman of the Labor Committee 


DFM/m 


CC: Mr. Charles Kennedy 
Business Agent 
Local Union No. 80 
United Association of Journeymen & Apprentices 
of the Plumbing & Pipe Fitting Industry 
of the United States & Canada 
3320 Capitol Trail 
Wilmington 8, Delaware 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 
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ON PETITION FOR REVIEW AND ON CROSS-PETITION AND PETI- 
TION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


\sABNOLD ORDMAN, 
az General Counsel, 
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QUESTIONS PRESENTED? 


1. Whether the Board properly found that Local 80 violated 
Section 8(b)(2) and 8(1)(A) by refusing to refer the Kivlins 
from a hiring hall maintained by Local 80 and thereby engaged 
in discrimination prohibited by the Act. 

2. Did the Board improperly reject the defense of the Union 
that any refusal to refer was based upon a personal disagree- 
ment and was not discriminaton prohibited by the Act. 

3. Did the Board err in finding that the Company as a party 
to the exclusive hiring hall agreement, was liable together with 
the Union for the Union’s discriminatory denial to the Kivlins 
of the use of the hiring hall from on or about March 15, 1961? 
Did the Board err in finding that the Company refused to hire 
the Kivlins, thereby encouraging membership in the Union in 
violation of Section 8(a) (3) of the Act? 

4. Whether the Board should have dismissed the complaint 
for a failure of the Kivlins to exhaust their internal appeal pro- 
cedure found in the hiring procedure of the Local 80’s collective 
bargaining agreement. 

* Questions 1, 2 and 4 were stipulated between the Union and the Board. 


In spite of mutual efforts to arrive at a stipulated statement of the issues, 
no agreement was reached between the Company and the Board. 


Questions presented 
Counterstatement of the case 


1. The exclusive hiring hall arrangement._..... 
2. The Union’s refusal to refer the Kivlins.....-.____ 
3. James Kivlin attempts to obtain employment 
directly from the Company 
II. The Board’s conclusion and order 
Summary of argument 
Argument 
I. The Board properly found that the Union violated Section 
8(b) (2) and (1)(A) of the Act by refusing the Kivlins the 
use of its exclusive hiring hall 
II. The Board properly concluded that the Company was 
liable together with the Union for discriminatory denial 
to the Kivlins of the Union’s hiring hall 
III. The Board properly rejected the defense that it should have 
dismissed the complaint because the Kivlins did not avail 
themselves of the grievance procedure established by the 
labor agreement between the Company and the Union.. 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17943 


Tue Lummus CoMPANY, PETITIONER 
v. 


NationaL Lasor RELATIONS BoaRD, RESPONDENT 


No. 17981 


NationaL Lagor RELATIONS BoARD, PETITIONER 
v. 


Locat 80, Unirep ASSOCIATION OF JOURNEYMEN AND AP- 
PRENTICES OF THE PLUMBING AND PIPEFITTING INDUSTRY 
OF THE Unrtep States aND Canapa, AFL-CIO, RESPONDENT 


ON PETITION FOR REVIEW AND ON CROSS-PETITION AND PETI- 
TION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


COUNTEESTATEMENT OF THE CASE 


Case No. 17,943 is before the Court upon petition of the 
Lummus Company, herein referred to as the Company, to re- 
view an order of the Board issued on May 10, 1963 (J.A. 5a— 
69a).?. In its answer to the petition the Board has asked for 
enforcement of its order against the Company. In Case No. 
17,981, the Board has petitioned the Court for enforcement of 
the same order, against the other respondent in the proceeding 


+«“J.A.” references are to the Joint Appendix. References preceding 2 
semicolon are to the Board’s findings, and those following are to the sup- 
porting evidence. 

(1) 
712-512—63-———2 
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before the Board, Local 80, United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, AFL-CIO, herein called the 
Union. The cases have been consolidated by the Court for the 
purpose of briefing and argument (J.A. 1a). The Board’s De- 
cision and Order are reported at 142 NLRB No. 59. This 
Court has jurisdiction of the proceeding under Section 10(e) 
and (f) of the National Labor Relations Act, as amended (61 
Stat, 136, 73 Stat. 519, 29 U.S.C., Secs. 151, et seg.).? 


J. The Board’s findings of fact 


Briefly stated, the Company and the Union had an agree- 
ment pursuant to which the Company hired plumbers exclu- 
sively through the Union’s hiring hall. The Board found that 
the Union violated Section 8(b)(2) and (1)(A) of the Act 
by refusing the use of the hiring hall to James Kivlin and his 
brother John because the former allegedly had a fight with a 
union official. The Board also found that the Company vio- 
lated Section 8(a) (3) and (1) of the Act by being responsible 
for discriminatory acts of the Union, which the Company had 
selected as its agent in referring men to be hired, and, moreover, 


by acquiescing in and ratifying the discriminatory action of the 
Union towards the Kivlins. The facts upon which the Board’s 
findings rest are summarized below. 


1. The exclusive hiring hall arrangement 


The Union had a collective bargaining agreement with the 
Delaware Mechanical Contractors Association and the Plumb- 
ing and Heating Contractors of Delaware which provided under 
the heading “exclusive hiring” that contractors should “hire 
journeymen plumbers and pipefitters by calling the union,” 
and that “[w]henever an employer requires a journeyman 
plumber or pipefitter on any job, he shall notify the local union 
office * * *, stating the location, starting time, approximate 
duration of the job, the type of work to be performed, and the 
number of workmen required.” (J.A. 6a, 3la-32a; 214a-218a). 


?The Company is engaged in industrial engineering and construction 
throughout the United States (J.A. 74a-75a). 
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Although the Company was not a member of the contracting 
association, it considered itself bound by the hiring provisions 
during the period here at issue (J.A. 6a, 32a-34a; 75a-76a). 
The agreement also provided that the Union should establish 
registration facilities, give applicants an opportunity to be regis- 
tered on forms to be furnished by the Union, and refer them to 
jobs from the appropriate “out of work list” without discrimi- 
nation as to union membership or any aspect or obligation of 
union membership, policies or requirements (J.A. 214a-216a). 
Disputes or grievances arising out of the operation of the hiring 
hall, including grievances as to registration or referral of appli- 
cants, were to be decided by a joint committee consisting of an 
equal number of union and employer representatives, and in 
case of a deadlock within the committee, by sn umpire, to be 
selected by the parties to the agreement, whose decision was to 
be “final, binding and conclusive upon all parties including job 
applicants.” (J.A. 6a; 216a-218a). 

Beginning in December 1960, the Company was engaged in 
the construction of an etheline plant for Sun Olin Chemical 
Company at Claymont, Delaware, which work was still in 
progress at the time of the hearing in January 1962 (J.A. 30a, 


47a; 154a, 1572). The Company hired all pipefitters and 
welders for this project by requisitioning the needed number 
of employees from the Union without ever going to any other 
source (J.A.47a; 150a—154a, 156a, 219a, 231a). 


2. The Union’s refusal to refer the Kivlins 


James and John Kivlin are members of Local 420 at Phila- 
delphia, a sister local of the Union and are both welders by 
trade (J.A. 7a, 34a; 77a-79a, 102a). On March 15, 1961, the 
Kivlins went to the Union’s hall in Wilmington, Delaware, 
having been told by Jack Page, the business agent of their 
local, that there was work available in the area under the juris- 
diction of the Union. Upon arrival they sought referral from 
the Union’s business agent, Kennedy (J.A. 7a, 39a; 78a-79a, 
82a, 88a-89a, 98a-99a). James Kivlin told Kennedy that they 
had been sent by their business agent (J.A. 7a, 40a; 80a-81a). 
Kennedy replied: “I remember you from before. You had a 
fight with one of my executive board members. You gave him 
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a hard time.” (J.A. 7a, 39a—40a; 81a, 111la-113a, 135a-136a). 
Although Kivlin denied that he had such a fight and asserted 
that he did not even know anybody on the Union’s executive 
Board, Kennedy said “You ain’t working here.” (ibid.).?> Ken- 
nedy then asked about the identity of James’ companion and 
when told that he was James’ brother, Kennedy stated to John 
“You ain’t working here either.” (ibid.). James Kivlin asked 
“What about the list? How about the hiring list” and was told 
by Kennedy “I told you, you weren’t working here.” (J.A. 7a— 
8a, 41a; S0a-Sla, 118a). At this point, Kennedy and James 
Kivlin engaged in a bitter argument (ibid.).* 

At the suggestion of his own local’s business agent, Page, 
James Kivlin returned to the Union’s hiring hall about May 22, 
1961, for the purpose of attempting to make amends with 
Kennedy. Kennedy met Kivlin outside the hiring hall and 
when Kivlin looked at him Kennedy remarked: “There is no 
use hanging around here, you are going to get hurt.” (J.A. 8a, 
45a—46a; 115a-116a). 


3. James Kivlin attempts to obtain employment directly from the Company 


On May 22, 1961, James Kivlin went to the company jobsite 


at Claymont, Delaware (J.A. 8a, 49a; 118a). At his arrival, 
he met some fellow members of his own union local, one of 
whom (McReynolds) told him that the Union was referring 
welders to the job (ibid.). Kivlin then went to the time- 
keeper’s office, sat down and noted that the timekeeper took 
the application of McReynolds who had a referral slip from the 
Union, and gave him a badge (J.A. 8a, 49a; 118a-119a, 139a). 


2.In February 1961, James Kivlin bad been referred by the Union to a 
job with Bechtel Corporation (J.A. 34a-35a; 1022-1042). He failed 
the welding test given him and was not hired by Bechtel (idid.). He 
returned to the Union’s hiring hall and had an argument with Kennedy 
concerning his rejection. Kennedy stated that he would talk to Bechtel’s 
welding foreman about the matter (J.A. 36a-39a; 110a-1lla.) The 
Union contends in its brief (pp. 45, 20) that the “executive board 
member” referred to by Kennedy was the Bechtel foreman, a member of 
the Union. The Board made no finding to this effect. 

“When the Kivlins told Kennedy during their conversation that Page, 
their business agent had sent them, Kennedy made an obscene remark to 
the effect that Kennedy was running Local 80 and that it was none of 
Page's business whom he referred to jobs that were in Kennedy’s jurisdiction 
(J.A. 41a; 8la-82a, 1132). 
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Shortly thereafter the Union’s steward approached Kivlin and 
asked him if he had a referral. When Kivlin replied in the 
negative, the steward told him he had better leave the jobsite 
(J.A. 8a, 49a; 118a). Kivlin replied that he was not going 
to leave and, further, that Kennedy would not give him a re- 
ferral slip (ibid.). The steward then told the timekeeper not 
to give Kivlin an application blank. The timekeeper replied 
that they had to give Kivlin an application blank “because it 
is the law” and gave Kivlin an application, which he filled out. 
The timekeeper then put a badge on the application but set 
it aside (ibid.). When Kivlin protested the timekeeper sent 
him to the manager of the Company’s employment office, C. J. 
Gibson (ibid. and J.A. 119a). Gibson explained to Kivlin the 
agreement under which the Company hired all welders and 
pipefitters out of the Union hall (zbid. and J.A. 153a). Kivlin 
then asked: “What if you can’t get a ticket out of Local 80” 
(J.A. 8a, 50a; 1192-120a). Gibson started to make an ex- 
planation to Kivlin, but the Union’s job steward burst into 
the office and shouted that Kivlin was not going to work. The 
steward also asked Gibson if he wanted labor trouble (ibid. 
and J.A. 1202). Gibson then told Kivlin that he had no need 
for welders at that time because he had hired the required 
number and added that if Kivlin obtained a referral slip from 
the Union he would later consider him for employment (J.A. 
8a-9a, 50a-51a; 120a, 138a, 139a, 153). 


II. The Board’s conclusion and order 


The Board found, in agreement with the Trial Examiner, 
that the Union violated Section 8(b)(2) and (1)(A) of the 
Act by refusing the Kivlins the use of its exclusive hiring hall, 
thus effectively barring them from employment within its 
jurisdiction area (J.A. 9a, 55a-57a).° A majority of the Board 
(Chairman McCulloch dissenting) also found, contrary to the 
Trial Examiner, that the Company, as a party to the exclusive 
hiring hall agreement, was liable with the Union for the dis- 


* The case was considered by the full Board. Board Member Brown voted 
to dismiss the complaint entirely on the ground that the Kivlins had not 
availed themselves of the appeal procedure against the denial of referrals 
provided in the labor agreement (J.A. 20a-22a). 
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criminatory denial to the Kivlins of the use of the hiring hall 
from on or about March 15, 1961, which resulted in the loss of 
employment opportunities to the Kivlins, thus violating Sec- 
tion §(a) (3) and (1) of the Act. The Board held that this 
latter finding was not dependent on whether or not the Com- 
pany had specific knowledge of the Union’s violation. It also 
found that the Company was placed on notice on May 22, 
1961, so as to have reasonable ground to believe that the 
denial of the hall to James Kivlin was based on an unlawful 
reason and concluded that the Company’s failure to ascertain 
the reason constituted acquiescense and ratification of the 
Union’s discriminatory denial of the use of the hall to the 
Kivlins (J.A. 9a-11a).® 

The Board’s order requires the Company and the Union to 
cease and desist from the unfair labor practices found and from 
in any other manner interfering with the Kivlins’ rights under 
the Act: to make the Kivlins whole for loss of pay (with inter- 
est) and to post appropriate notices (J.A. 18a-16a). The 
Union was ordered additionally to notify the Kivlins, the Com- 
pany. and other contracting firms for which the Union is the 


exclusive source of referrals that it has no objection to the 
hiring of the Kivlins from its referral lists (J.A. 14a). 


SUMMARY OF ARGUMENT 


1. A union violates Section 8(b)(2) and (1)(A) of the Act 
if it refuses to refer an applicant for employment pursuant 
to an exclusive hiring hall arrangement when the refusal is 
an act of retaliation against the employee for conduct directed 
against the Union or its officers. James Kivlin had the right 
under the Act to be a “bad or indifferent member” of the 
Union or of the international union with which it was affili- 
ated (Radio Officers Union v. N.L.R.B., 347 U.S. 17, 40), and 
the Union was under a duty to treat him fairly regardless of 
his being obnoxious to an officer of the Union. Jnt’l Union of 


“Since the Board's disagreement with the Trial Examiner on the issue 
involves inferences and questions of law rather than credibility determina- 
tions the Trial Examiner's findings are not entitled to special weight. Uni- 
versal Camera Corp. v. N.L.R.B., 340 U.S. 474, 494, 496; Int'l Woodworkers 
of America v. N.L.R.B., 104 App. D.C. 344, 345, 262 F. 2d 233, 234; Ware- 
housemen Local 743 Vv. N.L.R.B., 112 App. D.C. 280, 284, 302 F. 2d 865, 869. 
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Radio & Machine Workers, Local 801 v. N.L.R.B., 118 App. 
_ DC. 342, 307 F. 2d 679, cert. denied, 371 U.S. 936. 

The Union’s contention that James Kivlin was abusive 
towards its business agent (Kennedy) who refused to refer him 
raises only a question of fact, which was decided against the 
Union by the Board. Actually, James Kivlin (and his brother) 
were denied job referrals because James was charged by Ken- 
nedy with having had a fight with an unnamed officer of the 
Union. The Board properly concluded from the evidence that 
the alleged fight was a union matter for which Kivlin was being 
punished, and that the Union’s action was desiened to en- 
courage the Kivlins not to oppose the Union’s officers. Evi- 
dence supporting this conclusion includes the fact that Ken- 
nedy told the Kivlins that he was running the Union rather 
than their local’s business agent, and that Kennedy did not 
identify the union officer with whom James allegedly fought. 
The Board, therefore, properly rejected the Union's contention 
that Kennedy’s action involved a “personal disagreement” with 
the Kivlins and did not constitute prohibited action on the part 
of the Union, 

2. The Company vested exclusive hiring authority in the 
Union and was responsible for the discrimination practiced by 
the Union’s hiring hall official. By rendering the Union its 
hiring agent by means of the exclusive agreement, the Company 
became liable for discriminatory hiring practices effected by 
the Union. Section 2(2) of the Act makes an employer liable 
for acts of his agent under the ordinary rules of the law of 
agency regardless of whether or not they stand in an employer- 
employee relationship. 

The Company was put on notice of the Union’s improper 
administration of the hiring hall agreement when James Kivlin 
attempted to obtain a job directly from the Company. He told 
a company official that he could not obtain a referral, and the 
Company failed to give him an explanation of the hiring hall 
procedure after the Union’s steward threatened the Company 
with labor trouble. And the Company may not escape liability 
on the ground that Kennedy’s action was not within the scope 
of his authority as the Company’s agent. The Company’s duty 
of nondiscriminatory hiring was imposed by law and was not 
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delegable. Where such a duty is imposed by law, it is im- 
material that the employer’s agents act in their own interest, 
that their acts are not ratified, or that the employer has no 
knowledge of their activities. Local 636, United Assn. v. N.L. 
R.B., 109 App. D.C. 315, 287 F. 2d 354. 

The Company’s liability for the Union’s discriminatory 
refusal to refer is not dependent on whether the Company 
requested the Union to refer employees on the date of such 
refusal, or whether the Company had already hired the number 
of employees that it required on the date when James Kivlin 
applied for work at the job site. The Company’s defense on 
this point does not go to the commission of the unfair labor prac- 
tice but only to the amount of backpay owed the discriminatees. 
This matter is more properly handled in the compliance stage 
of the proceedings. 

3. The Board had jurisdiction to decide this case regardless 
of the existence of the grievance procedure under the hiring hall 
agreement here involved. In these circumstances, the extent 
to which jurisdiction is to be exercised is a matter of administra- 
tive policy within the discretion of the Board, and the Board’s 
decision will not be overturned absent a showing that the Board 
has abused it. Here, the Board acted reasonably when it 
decided not to stay its hand because the Kivlins had not ap- 
pealed to the joint committee composed of union and con- 
tractors’ representatives. The Kivlins had not agreed to sub- 
mit their complaint against the Company and the Union to 
such committee, and, in fact, the Board properly found that 
they were not even informed of the existence of the appeal pro- 
cedure. Moreover, the appeals procedure did not have that 
standard of fairness and impartiality which the Board requires 
as @ condition of not exercising its jurisdiction. The dis- 
criminatees had no voice in the selection of the committee and 
no guarantee that the issue would ever be submitted to an 
impartial arbitrator. 
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ARGUMENT 


I. The Board property found that the Union violated Section 
8(b)(2) and (1)(A) of the Act by refusing the Kivlins the 
use of its exclusive hiring hall 


It is settled law that a union violates Section 8(b)(2) and 
(1)(A) of the Act if, pursuant to an arrangement with an em- 
ployer requiring union clearance as a condition of employment, 
it refuses to clear an applicant for employment because it 
wants to punish, or retaliate against him for conduct directed 
against the union or its officers. Radio Officers Union v. 
N.L.R.B., 347 US. 17, 40-42; N.L.R.B. v. Local 188, Operating 
Engineers, 293 F. 2d 187, 193 (C.A. 2); Local 138 v. N.L.R.B., 
321 F. 2d 130 (C.A. 2); N.L.R.B. v. Philadelphia Iron Works, 
211 F. 2d 937, 943-944 (C.A. 3); N.L.R.B. v. Local 490, Int’l 
Hod Carriers, 300 F. 2d 328 (C.A. 8); N.L.R.B. v. Int’l Long- 
shoremen’s, etc. Union, 210 F. 2d 581, 583-584 (C.A.9); Bordas 
& Co., 125 NLRB 1335, 1336, 1348-1349, enforced Bordas & Co. 
v. N.L.R.B., 109 App. D.C. 348, 288 F. 2d 182; Roadway Ex- 
press, 108 NLRB 874, enforced Int’l Brotherhood of Teamsters 
v. N.L.R.B., 227 F. 2d 439 (C.A. 10); Brunswick-Balke-Collen- 
der Co., Local Union 66, United Brotherhood of Carpenters, 
131 NLRB 156, 185 NLRB 574, enforced, per curiam, sub nom. 
N.L.R.B. v. Local Union 66, etc., 318 F. 2d 419 (C.A. 3); ef. 
Operating Engineers, Local 3 v. N.L.R.B., 105 App. D.C. 307, 
310, 266 F. 2d 905, 908, and United Brotherhood of Carpenters, 
etc, v. N.L.R.B., 109 App. D.C. 249, 286 F. 2d 583. It is thus 
clear that James Kivlin had the right granted him by Section 
7 of the Act to be a “bad or indifferent member” of his local 
union or of the international union (Radio Officers Union v. 
N.L.R.B., 347 U.S. 17, 40), and he could not be denied a job 
referral for any act of his which amounted to no more than an 
exercise of that right. 

The Union does not deny that it had an agreement with the 
contractors in its territorial jurisdiction providing for exclusive 
referral through the union hall. As we read the Union’s brief, 
it does not take issue with the concurring findings of the Trial 
Examiner and the Board to the effect that. Kennedy refused 
to refer the Kivlins on March 15, 1961, ordered them out of his 
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office and subsequently threatened James Kivlin with bodily 
harm if he returned to the hirmg hall (J.A..7a-8a, 46a-47a). 
The Union argues that “the discriminatory act of refusmg to 
register the Kivlins was solely based on personal animosity 
arising from abusive conduct and was not in any way based on 
union membership or activities” (Br. 21). Preliminarily, it 
must be noted that the Union’s attempt to label the behavior 
of James Kivlin as “abusive” is contrary to the findings of the 
Trial Examiner and the Board.” During the first conversation 
on February 23, James Kivlin complained about the behavior 
of the job foreman at Bechtel where he had failed a welding 
test, and Kennedy told him that he could not understand his 
complaint since the foreman was a “nice guy” (supra, p. 4). 
Although the conversation became “heated,” the Board found 
that Kivlin did rot threaten Kennedy or offer to fight him as 
the Union claims (J.A. 35a, 37a, 39a; 110a-1lla).* During 
the second conversation on March 15, James Kivlin and Ken- 
nedy started cursing each other only after Kennedy had refused 
to register the Kivlins and had made an obscene remark con- 
cerning Page, the Kivlins’ business agent (J.A. 39a-41a, 57a; 
8la-882a, 113a). While a union member Quinlan testified 
that James Kivlin made a similar remark to him, this testi- 
mony obviously refers to a conversation outside of Kennedy’s 
office after the rejection of the Kivlins (J.A. 43a; 99a), and 
does not furnish any excuse for Kennedy’s actions. 

The Union’s argument that its rejection of the Kivlins’ re- 
quest for referral did not violate Section 8(b) (1) (A) and (2) 
“because it was based upon a personal disagreement and was 
not discrimination prohibited by the Act” is unpersuasive for 


‘John Kivlin saw Kennedy only once, on March 15, and was clearly an 
innocent bystander in the affair between his brother and Kennedy (JA. 
40a—41a: 83a-84a). Kennedy claimed that he had never seen him before 
the hearing in this case (J.A. 44a ; 169a). 

* The Trial Examiner based the above finding on the testimony of James 
Kivlin and discredited in part the testimony of the Union’s witnesses, 
Kennedy and his secretary. It is settled that “credibility of witnesses is 
a matter for Board determination and not for this Court.” Joy Silk Mills 
v. N.LRB., 87 App. D.C. 360, 369, 185 F. 2d 732, cert. denied, 341 U.S. 
924; see also Universal Camera v. V.L.RB., 40 U.S. 474, 404-496, and 
Puerto Rico Drydock v. N.L.R.B., 109 App. D.C. 78, 81, 284 F. 2d 212, 215, cert. 
denied, 364 U.S. 883. 
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another reason. Thus the Union did not submit any evidence 
that :the “fight” between James Kivlin and the unidentified 
Board member was. a personal matter not involving union 
affairs, but limited its evidence to a denial of the Kivlins’ testi- 
mony concerning their conversation with Kennedy. Further, 
the reasonable inference to be drawn from the facts presented 
is that a union agent, such as Kennedy, who refuses a job to 
a member of a sister local because of a fight between the mem- 
ber and one of the union agent’s fellow officers considers the 
altercation as a union matter meriting the inflicting of punish- 
ment by the union against the member. This inference is 
further supported by the evidence showing that Kennedy, em- 
phasized to the Kivlins that he was running the Union, and 
did not want any interference by Page, the business agent of 
the local of which the Kivlins were members (supra, p. 4). In 
addition, the Board could consider that Kennedy did not even 
give the name of the union officer with whom James Kivlin 
allegedly had a fight, although James denied such allegation 
and told Kennedy that he did not know any other officer of 
the Union (supra, p. 4). Therefore, all the Kivlins knew was 
that they were in the Union’s bad graces for having had a fight 
with an unnamed union officer and for having dared to question 
Kennedy’s conduct of his office by mentioning that their own 
business agent had sent them to obtain a job referral. 

Under these circumstances, the Trial Examiner with the ap- 
proval of the Board (J.A. 9a, 57a-59a) properly held that the 
present facts are substantially similar with the situation in 
Brunswick-Balke-Collender, supra, 135 NLRB 574, where the 
Board, with the approval of the Third Circuit (318 F. 2d 419), 
held that a union violated Section 8(b) (2) and (1)(A) by 


*There is nothing in the record to substantiate the Union's contention 
that the executive board member referred to by Kennedy was Bechtel's 
“welder inspector foreman” (Br. p. 5, 20) and see supra, p. 4. Kennedy 
denied that he had the meeting in his office on March 15, 1961, testified to 
by the Kivlins and that he ever refused to refer them (J.A. 48a-45a ; 178a- 
17Sa, 181a), and the Union, logically, did not question him as to the identity 
of the Board member. Elsewhere, Kennedy testified that Bechtel’s fore 
man was “a member” of the Union (J.A. 185a-186a), and that he had told 
James Kivlin that he could do nothing about the foreman rejecting an ap- 
Plicant (J.A. 178a, 182a). Thus, the testimony of the Kivlins that they 
did not know any such Union officer stands unrebutted. 
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requesting the discharge of an employee who had quarrelled 
with the union’s job steward when the latter lectured the em- 
ployees about their starting and quitting time, and that the 
employer violated Section 8(a)(3) by complying with such 
request. Similar violations have been found where a union 
interfered with a member’s job or job opportunities because he 
belonged to an opposition group within the union (Local 138, 
supra, p. 9); had complained about the local union to the 
international with which it was affiliated (Roadway Express, 
ibid.), or filed charges with the Board (Bordas Co., ibid.). 
The authorities cited by the Company and the Union are 
inapposite. N.L.R.B. v. Local 294, Int’l Brotherhood of Team- 
sters, 317 F. 2d 746 (C.A. 2), strongly relied on by the Union 
(Br. 16) and the Company (Br. 22), is distinguishable on its 
facts. The court there held that Section 8(a) (3) was not vio- 
lated if an employer reduced an employee’s seniority in order to 
provide jobs for others or because he “was no good or a trouble- 
maker” (id. at 749-750), and that “union administered hiring 
halls do not violate the Act by refusing referral on the ground 
that others out of work longer should be referred first * * * 
or on the ground that an applicant is * * * a ‘troublemaker.’ ” 
Id. at 751.) The court there pointed out that the union based 
its decision on the need of providing jobs for out-of-work mem- 
bers (at 748).*° The Union, we submit, has failed to show any 
such job-related justification for Kennedy’s conduct here.” 
Nor do the statements from Local 357 v. N.L.R.B., 365 US. 
667, cited by the Union (Br., p. 15-16) aid its case. The Court 
there held that a violation of Section 8(a)(3) and 8(b) (2) 
could not be proved merely by showing that a union’s actions 
encouraged union membership but that actual discrimination 
also had to be found. The Court in Local 357, however, did not 
purport to overrule Radio Officers’ Union v. N.L.R.B., supra, 
347 U.S. at 39-42, and there is no support for the Union’s sug- 
gestion that discrimination is only unlawful under the Act 
when it is based on union membership or lack thereof. The 


» Also see Int’? Hod Carriers (Yonkers Contracting Co.), 135 NLRB 865 
(cited in the Union’s Br., p. 11), where the Board held that a union may 
lawfully request an employer to promote an employee within the unit to 
a better job, rather than an outside applicant, both being union members. 

2 See also the Local 138 decisions of the second circuit, supra, p. 9. | 
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Union’s reliance on Ford Motor Co. v. Huffman, 345 U.S. 330 
and Aeronautical Industrial District Lodge v. Campbell, 337 
US. 521, is likewise misplaced. Those cases deal with the duty 
of a bargaining agent to represent all of the employees repre- 
sented by it fairly in setting up seniority regulations and to 
base any distinctions therein on relevant and reasonable con- 
siderations. We submit that the Union cannot claim that this 
principle was observed in its treatment meted out to the 
Kivlins.* 


IL The Board properly concluded that the Company was li- 
able together with the Union for discriminatory denial to 
the Kivlins of the Union’s hiring hall 


The Company argues that it cannot be held liable for the 
discrimination committed by the Union against the Kivlins 
because it did not know of such action (Br., p. 25), and because 
its agreement with the Union provided for safeguards against 
discriminatory application of the exclusive hiring hall provi- 
sion (Br., p. 11-16). The Company, however, did enter into 
such a contract under which the Union was in effect made the 


Company’s exclusive agent for the hiring of employees and, 
while the Company reserved the right to reject employees re- 
ferred to it by the Union, it did not reserve the right to hire 
employees not referred by the Union (supra, pp. 2-3). It is 
settled that an employer is liable for discriminatory hiring 
practices when effected through a union which he has rendered 


= "The Board cases cited by the Union (Br., p. 11) where no violations were 
found involve different factual situations. In Int'l Longshoremen’s Local 
Wo. 10, 121 NLRB 938, the Board held lawful the refusal to refer a union 
member who previously had been referred to a job from which be was fired 
because he had cursed the employer’s “gang boss” thus disrupting relations 
on the job in the opinion of the union (idid., 940-941, 946). Cf. Millorights 
Local 1102, 144 NLRB No. 78, 54 LRRM 1136. Daugherty Co., 112 NLRB 
986, 988-959. involved a union request for the layoff of apprentices who had 
been improperly referred to a job and were in excess of the number of 
apprentices allowable under the labor agreement. Bricklaycrs, etc. Union, 
Local 2 (Wilputte Coke Oven), 135 NLRB 323, concerns the action of a 
union in obtaining the layoff of out-of-town men in order to retain work 
in an area of substantial unemployment regardless of the union membership 
of the men affected. 
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his hiring agent, through an exclusive hiring agreement. Nor 
is any different conclusion called for, as the Company suggests, 
by virtue of the fact that the hiring hall agreement is valid on 
its face and contains the safeguards required by the Board in 
Mountain-Pacific, 119 NLRB 883," or that non-discriminatory 
hiring hall agreements in the construction industry are con- 
sidered beneficial. The Company here is not charged with a 
violation committed by the execution of an unlawful agree- 
ment, but with responsibility for the discriminatory applica- 
tion of a lawful agreement. 

This liability of an employer for unfair practices committed 
through an agent finds its basis in Section 2(2) of the Act 
which defines an employer as “any person acting as an agent 
of the employer directly or indirectly,” and does not limit the 
term “agent” to persons standing in a master-servant relation- 
ship to the employer. The intention of Congress when enact- 
ing this provision of the Act was to make “the ordinary rules 
of the law of agency * * * applicable to employers” (House 
Committee Report No. 245 on H.R. 3020, p. 11, 1 Legislative 
History of the Labor Management Relations Act, 1947 (Govt. 
Print. Off., 1948), p. 302. It is well established that under the 
common law principles of agency as applicable under Section 
2(2) an employer is liable for the acts of his agents who are not 
his employees as well as of those who are.’ 


8 Yorison-Knudsen Co., Inc. v. N.L.R.B., 275 F. 2d 914, 915-917 (C.A. 2), 
cert. denied, 366 U.S. 909; V.L.R.B. v. Local 490, International Hod Carriers, 
300 I, 2d 328, 332 (C.A. 8); NLRB. v. The Lummus Co., 210 F. 2d 377, 
380 (C.A. 5): M.LRB. v. George D, Auchter Co., 209 F. 2d 273, 275-277 
(C.K. 5): NLRB. v. Milberights’ Local 2232, 277 F. 2d 217, 218, 220 
(C.A. 5), cert. denied, 366 U.S. 908; V.L.R.B. v. Local Union No. 85, Sheet 
Metal Workers’ International Association, 274 F. 2d 344, 344-346 (C.A. 5), 
cert. denied, 366 U.S. 908; V.L.R.B. v. Local 450, International Union of 
Operating Engineers, 281 F. 2d 313, 315-316 (C.A. 5), cert. denied, 366 U.S. 
909: N.L.R.B. v. United States Steel Corporation, 278 F. 2d 896, 897-898 
(C.A. 3). cert. denied, 366 U.S. 908; V.L.R.B. v. Imparato Stevedoring Co., 
250 F. 2d 207 (C.A. 3); N.L.RB. v. Construction Specialties Co. 208 F. 
2a 170 (C.A. 10); N.L.R.B. v. Waterfront Employers of Washington, 211 
F. 2d 946, 949-950, 953-954 (C.A. 9). 

* Remanded sud nom. N.L.R.B. v. Mountain Pacific Chapter, 270 F. 2d 425 
(C.A. 9): Board decision on remand, Mountain Pacific Chapter, 127 NLRB 
1393, enforced in part, V.L.R.B. v. Mountain Pacific Chapter, 306 F. 2d 34 
(C.A. 9). 

4 See NV.L.R.B. v. American Furnace Co., 158 F. 2d 376, 379 (C.A. 7) 
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Moreover. the Board (J.A. 10a) properly rejected the Com- 
pany’s contention that it was unaware of the unlawful ac- 
tivities of the Union taken against the Kivlins. As the record 
shows, a responsible official of the Company was informed by 
James Kivlin on May 22 that he had not been able to obtain 
a referral slip from the Union, but the Company did nothing 
to investigate that claim, and washed its hands of the whole 
matter when the Union’s steward threatened it with “labor 
trouble” (supra, p. 5). At least on that date the Company 
was put on notice of the Union’s unlawful treatment of the 
Kivlins and cannot now be heard to say that it had no ground 
to doubt that the Union performed its duties as hiring agent 
for the Company in accordance with the Act. 

In any event, the Board interpreted the law correctly when 
it concluded that lack of knowledge on the part of the em- 
ployer-principal does not exculpate him from responsibility 
for unlawful hiring practices engaged in by the Union acting 
as his exclusive hiring agent. As held by the Second Circuit in 
Morrison-Knudsen Co, v. N.L.R.B., 275 F. 2d 914, 917, cert. 
denied, 366 U.S. 909: 


[RJegardless of the extent of [his] knowledge * * * an 
employer may not avoid liability for the violations of 
the Act by the hiring hall when he has turned over to it 
the task of supplying the men to be employed. The 
[union] acted as agent for [the employer] in selecting 
the men to be hired. Its discriminatory acts, which un- 
lawfully encourage membership in the [union], are 


(mayor of town); N.L.R.B. v. Taylor-Colquitt Co., 140 F. 2d 92, 93-94 
(C.A. 4) (wife of a supervisory employee) ; V.L.R.B. v. Sun Tent Luebbert 
Co., 151 F. 2d 483, 485-486 (C.A. 9), cert. denied, 329 U.S. 714 (employer 
association) ; V.L.R.B. v. Hudson Pulp & Paper Co., 273 F. 2d 660, 662, 663 
(C.A. 5) (corporation hiring drivers for respondent employer); N.L.R.B. 
v. Lindsay Neicspapers, Inc., 315 F. 2d 709 (C.A. 5), and N.L.R.B. v. 
Guild Industrics Mfg. Co., 321 F. 2d 108 (C.A. 5) (attorneys-at-law). 
Compare decisions where the employer was held liable for acts of his own 
employees, e.g., International Association of Machinists v. N.L.R.B., 311 
U.S. 72, 79-80: Local 636, United Association v. N.L.R.B., 109 App. D.C. 315, 
322, 287 F. 2d 354, 359-360; V.L.R.B. v. The Lummus Co., 210 F. 2d 377, 380 
(C.A. 5), and V.L.R.B. v. Solo Cup Co., 237 F. 2d 521, 523-524 (C.A. 8). 
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properly chargeable to the agent’s principal as discrim- 
inatory acts by it.[**] 


Similarly, the ninth circuit in N.L.R.B. v. International Long- 
shoremen’s & Warehousemen’s Union, 210 F. 2d 581, 583, up- 
held the Board’s findings that the refusal of hiring hall dis- 
patchers chosen by the membership of the Union “to dispatch 
[two jobseekers] constituted unlawful discrimination by the 
Employers” even though the “dispatchers followed the man- 
date of the unions and not that of the employers.” The court 
there also held that that situation involved a tort and that 
under the “general principle of agency law * * * a principal is 
liable for the torts of his agent which were committed while 
the agent was acting within the scope of his authority,” citing 
2 Am. Jur. 278 (210 F. 2d at 584). Accord: N.L.R.B. v. 
Imparato Stevedoring Co., 250 F. 2d 297, 302 (C.A. 2) ; see also 
N.L.R.B. v. Swinerton, 202 F. 2d 511, 513-514 (C.A. 9); cert. 
denied, 346 U.S. 814, and N.L.R.B. v. Waterfront Employers 
of Washington, 211 F. 2d 946, 954 (C.A. 9). 

Contrary to the Company’s contention (Br., p. 14), agency 
principles apply in the present situation regardless of the fact 
that the Company relied on a labor union instead of some other 
outsider for the purpose of “exclusive hiring” of men needed 
on its job. It is, of course, true, as stated by the Company, 
that the union is chosen not by the employer, but by the em- 
ployees; that the union and the employer frequently take ad- 
versary positions; that the employer may not terminate the 
union’s authority and may terminate the collective agreement 
only on stated notice (Br. 14). However, none of these circum- 
stances negate the fact that the employer may make the union 
his agent for the purpose of hiring employees. Plainly, if the 


* The Company seeks to weaken this statement as a mere dictum claiming 
(Br., p. 18, 26) that that decision was based on the fact that the employer 
bad actual knowledze of one of the discriminatory acts. It is well estab- 
lished. however, that “where a decision rests on two or more grounds, none 
can be relegated to the category of obiter dictum.” Woods v. Interatate 
Realty Co., 337 U.S. 535, 537, and cases there cited. Contrary to the Com- 
pany’s contention (Br., p. 26), the second circuit did not base its decision 
on the illegality of the hiring agreement but expressly left this issue open 
(275 F. 2a at 917) and relied only on the actual discrimination exercised 
by the union in referring workmen. 


—— 
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parties by agreement establish such agency the common law 
rules of liability of the principal for the acts of his agent apply.” 

Equally unavailing is the Company’s reference (Br., p. 14-16) 
to the approval of non-discriminatory hiring hall agreements 
by Congress, the courts and the Board. The legality of the 
hiring hall agreement between the parties herein is not at issue, 
but rather the issue relates to the discrimination inflicted on 
two jobseekers by the Union to which the Company had en- 
trusted the exclusive referral of employees. The fact that hiring 
halls, if properly administered, are considered beneficial to em- 
ployers, jobseekers, and unions in the construction industry 
does not justify violations of the Act when committed in ad- 
ministering such halls in that industry. 

The Company’s argument (Br. 18-19) that it is not liable 
for the refusal to refer the Kivlins because such action was 
merely in the interest of the Union and not in the interest of 
the Company is fallacious. Since the Company selected the 
Union to refer workers to it, it cannnot be heard to say that 
a tort committed by the Union in acting pursuant to the au- 
thority granted to it by the Company does not make it liable 
because it could not gain from such tort. Such argument 
proves too much since a principal, as a rule, does not obtain 
any advantage from a tort committed by the agent, either 
negligently or intentionally, while engaged in the principal’s 
business. American Surety Co. v. Pauly, 170 U.S. 133, heavily 
relied on by the Company, is not in point because it deals with 
actions by a president of a bank made without authority and 
not in the course of the bank’s business, but in pursuance of 
a scheme between the president and a third person to commit 
@ fraud against the bank. But even if it should be held that 
the Union acted beyond the scope of the authority granted by 
the Company when rejecting these applications, this would 
not absolve the Company from liability for the Union’s acts. 
Such is the effect of this Court's ruling in Local 636 of the 
United Association v. N.L.R.B., 109 App. D.C. 315, 287 F. 2d 
354. The Court there held that, “strict principles of agency are 


* Section 2(13) of the Act: “In determining whether any person is acting 
as ‘agent’ of another person so as to make such other person responsible for 
his acts, the question of whether the specific acts performed were actually 
autborized or subsequently ratified shall not be controlling.” 
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not to be applied in determining employer responsibility under 
the Act, for union activities of supervisory employees” and 
when certain exclusive prerogatives of management, such as 
hiring, are “placed in the hands of a particular employee, the 
employer has an obligation to insure that the power will not be 
used contrary to law and he may not claim that he did not know 
of the employee's intra-union activities.” (109 App. D.C. at 
322, 287 F. 2d at 361.) We submit that here, as in Local 636, 
the Company is liable regardless of whether the acts of its 
agent, the Union, were committed in the Union’s own interest 
and were not known to the Company.”* 


* The cases relied on by the Company (Br. 17-18) are not in point because 
of relevant factual differences. In N.L.R.B, v. Local 138, Intl. Union of 
Operating Engineers, 293 F. 2d 187, 195, 19%, 199 (C.A. 2) the court held, 
contrary to the Board, that when an employer transferred an employee work- 
ing for him (no hiring hall discrimination was charged) he could believe 
the report of his supervisor that the refusal of a fellow employee to work 
with the first emploree was because of a personal fight and the employer had 
no reason to believe that such refusal was based on union policy or spon- 
sored by the union. It is significant that two of the judges participating in 
that case also sat in Morrison-Knudsen v. N.L.R.B., 275 F.2d 914 (C.A. 2), 
involving liability of the employer, even absent knowledge, for discrimi- 
nation in the administration of a hiring hall. N..R.B. v. Intl. Union of 
Operating Engineers, 279 F. 2d 951, 954-955 (C.A. 8) involved “an implied 
or tacit unlawful hiring hall understanding or arrangement” between the 
employer and the union which resulted in the discharge of a named em- 
ployee. In rejecting the union’s contention that there was no evidence of a 
bilateral closed shop agreement, the court stated that in the absence of such 
an agreement the union could not be held liable for the discriminatory re- 
jection of a jobseeker by the employer but it stated that “‘a showing of actual 
preferential discrimination in the maintenance of a hiring hall agreement 
renders such arrangement unlawful, and if a union, pursuant to such an 
agreement, * * * attempts to cause an employer to discriminate in its hir- 
ing practices, the union violates the Act.” The employer in that case was 
not before the court and nothing in the opinion indicates that the court 
would have permitted the employer to plead ignorance where a union dis- 
criminated against a jobseeker while administering a lawful exclusive biring 
hall agreement. The court distinguished Del E. Webb Construction Co. v. 
N.L.R.B., 196 F. 2d 841, 846 (C.A. 8), also relied on by the Company, on the 
ground that there no unlawful hiring agreement had been shown and no 
indication that employment was made conditional on membership and 
pointed to its observation in Del E. Wedd that “if a non union man had 
applied and been refused an entirely different situation would be presented.” 
279 F. 2d at 955-956. 

Finally, Y.L.R.B. v. Brotherhood of Painters, 242 F. 2d 477 (C.A. 10) deals 
with unilateral company actions on the job site committed, as found by the 
court, without any showing that the union enforced such practice. In fact, 
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The Company further contends that it could not be held 
liable for the discriminatory refusal to refer the Kivlins which 
occurred on March 15 because the record does not show that 
it hired employees out of the union hall on that date (Br., p. 
19-21), and that on May 22 it had already hired a sufficient 
number of welders and had no work for James Kivlin to 
perform (Br., p. 23-24). The Company also disclaims any 
liability for John Kivlin on the ground that he did not apply 
for work with the Company, either in person or through his 
brother, and that he worked elsewhere on that date (Br., p. 
25). 

These defenses are without merit. It is well settled that 
neither the unavailability of work nor lack of application for 
& particular job serves as a defense to a discriminatory hiring 
policy when it is clear that no job would be proffered in any 
event. N.L.R.B. v. The Lummus Co., 210 F. 2d 377, 381 
(C.A. 5); N.L.R.B. v. Local 808, Boilermakers, 218 F. 2d 299, 
302-303 (C.A. 3); N.L.R.B. v. Valley Die Casting Corp., 303 
F. 2d 64, 66 (C.A. 6); N.L.R.B. v. Waterfront Employers of 
Washington, 211 F. 2d 946, 952-953 (C.A. 9); Int’l Union of 
Operating Engineers, Local 12, 113 NLRB 655, 662-663, en- 
forced insofar as here relevant, N.L.R.B. v. Int’l Union of 
Operating Engineers, 237 F. 2d 670, 674 (C.A. 9), cert. denied, 
353 U.S. 910.° According to the Company’s own testimony 
approximately 1.000 men were referred by the Union for the 
Sun Olin project subsequent to May 22 (J.A. 154a). It is 
apparent from the record that if the Union had not discrimi- 
nated against the Kivlins they would have had an oppor- 
tunity to be referred to the project at least on that date as 
were six other welders (J.A. 15a-153a, 218a-221a), There is 
no indication that the Kivlins would have been rejected by 


the court pointed out that the employer was free to “discontinue, at its 
pleasure, the use of the union's facilities for procuring workmen.” 242 F. 2d 
at 480. 

* Monart Motors Co., 108 NLRB 797, and Del E, Wedd Construction Co., 
196 F. 2d 841 (C.A. 8), relied on by the Company (Br. p. 20), are not 
applicable. In Jfonart the Board dismissed the complaint because the 
employer did not have part-time jobs available and the applicant did not 
want any other job, and in Del E. Webb, as shown supra, the court held that 
no unlawful hiring practice had been shown, 
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the Company on that date or on any other date if they had 
been properly referred by the Union, and the Company cannot 
“disentangle the consequences for which it was chargeable 
from the consequences from which it was immune” (N.L.R.B. 
v. Remington Rand, Inc., 94 F. 2d 862, 872 (C.A. 2), cert. 
denied, 304 U.S. 576.77 +The Company’s defense on this point 
does not go to the commission of the unfair practice but to the 
amount of backpay, if any. Matters involving that issue, such 
as the dates when the discriminatees would have been em- 
ployed and how long they would have worked, are properly de- 
ferred until the compliance stage of the case since they have no 
bearing on the merits of the case itself. N.L.R.B. v. Deena 
Artware, Inc., 361 US. 398, 411-412; N.L.R.B. v. Cambria 
Clay Products Co., 215 F. 2d 48, 56 (C.A. 6) and cases there 
cited. 


III. The Board properly rejected the defense that it should 
have dismissed the complaint because the Kivlins did not 
avail themselves of the grievance procedure established by 
the labor agreement between the Company and the Union 


Section 10(a) provides in relevant part that the Board’s 
power to prevent unfair labor practices “shall not be affected 
by any other means of adjustment or prevention that has been 
or may be established by agreement, law or otherwise * * *.” 
The language of the Act itself as well as the court decisions 
affirming the Board’s interpretation of this Section make clear 
that the jurisdiction of the Board to decide whether unfair 
labor practices have occurred may not be restricted by the 
availability of contract procedures for the impartial settlement 
of disputes, nor by an actual award or decision thereunder.”* 

In N.L.R.B. v. International Union United Auto Workers, 
supra, the Board found that the union violated Section 8(b) 
(1)(2) and (1)(A) of the Act, the sections here involved, by 


» See also, General Drivers, etc. v. N.L.R.B., 112 App. D.C. 323, 326, 302 
F. 2d 908, 911, cert. denied, 371 U.S. 827; N.L.R.B. v. Wooster Division of 
Borg-Warner Corp., 236 F. 2d 898, 907 (C.A. 6), modified on other issue, 
356 U.S. 3A2. 

™ Amalgamated Utility Workers v. Consolidated Edison Co., 309 U.S. 261, 
261-265, 267-289; National Licorice Co. v. N.L.R.B., 309 U.S. 350, 365; 
N.L.R.B. v. Newark Morning Ledger, 120 F. 2d 262, 268 (C.A. 3, in banc), 
cert. denied, 314 U.S. 693; V.L.R.B. v. Walt Disney Productions, 1468 F. 2d 44 


21 


insisting on the discharge of employees under contract pro- 
visions requiring union membership and providing for the arbi- 
tration of disputes concerning such membership. The court 
rejected the Union’s contention that its right to demand dis- 
charge had been upheld by the Wisconsin Employment Rela- 
tions Board and by arbitration decisions and that these rulings 
precluded the Board from finding a violation. The court 
stated (194 F. 2d at 702): 


This argument cannot be sustained in view of Section 
10(2) of the Act * * *. Thus the Act confers upon 
the Board exclusive jurisdiction to prevent unfair labor 
practices within the meaning of the statute. The 
Board’s exclusive function in this field may not be dis- 
placed by action before State agencies or by arbi- 
tration.” 


Similarly in Bell Aircraft Corp. v. N.L.R.B., supra, the court 
citing Walt Disney Productions, supra, enforced a Board deci- 
sion finding that an employee had been discriminated against 
in violation of the Act, despite an award by an arbitrator that 


the action of the employer was in accord with the applicable 
labor agreement. “Nor was the arbitrator’s award a justifica- 
tion, since it was no more than the interpretation of a private 


(C.A. 9), cert, denied, 324 U.S. 877; N.L.R.B. v. Int'l Union United Auto 
Workers, 194 F. 2d 698, 702 (C.A. 7); N.L.R.B. v. Monsanto Chemical Co., 
205 F. 2d 763 (C.A. 8), enforcing 97 NLRB 517; V.L.R.B. v. Bell Aircraft 
Corp., 206 F. 2d 235, 287 (C.A. 2); W.L.RB. v, Pacific Intermountain Ez- 
press Co., 228 F. 2d 170, 176 (C.A. 3), cert. denied, 351 U.S. 952; see also 
Modine Mfg. Co. v. Grand Lodge, I.A.M., 216 F, 24 326 (C.A. 6). 

In Local 5, United Association of Journeymen etc. v. N.L.R.B., —— App. 
D.C. ——, 321 F. 2d 366, the petitioner raised the contention that the deci- 
sion of a “conference board” composed of representatives of the parties to 
the labor agreement constituted a bar to the enforcement of the Board’s 
order in the light of the federal policy favoring private resolution of labor 
disputes (see Local 5's brief, p. 28-29). While the Court's opinion did not 
expressly address itself to that contention, it is manifest from the enforce- 
ment of the Board's order against the union that the Court considered and 
rejected this argument. 

* Followed in N.L.R.B. v. Wagner Iron Works, 220 F. 2d 126, 137 (C.A. 
7), cert. denied, 350 U.S. 9S1, where the court held that “arbitration pro- 
visions in a bargaining agreement cannot oust the Board's jurisdiction to 
prevent unfair labor practices.” 
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contract which could not curtail the power of the Board.” 206 
F. 2d at 237. 

On the other hand, the Board from its earliest days has fre- 
quently, in the exercise of its discretion, declined to exercise 
jurisdiction with respect to unfair labor practice questions 
which had been, or could have been, submitted to arbitration 
under the collective bargaining contract between the parties. 
Thus, in Consolidated Azrcraft, 47 NLRB 694 (1943), the 
Board dismissed unfair labor practice charges involving uni- 
lateral changes in working conditions in violation of Section 
8(a)(5) and the discharge of employees in violation of Section 
8(a)(3), because it found that the propriety of the wage 
changes turned on an interpretation of the labor agreement, 
which could have been submitted to arbitration under the 
agreement, and that the propriety of the discharges could like- 
wise have been processed under that procedure. 

The Board stated (47 NLRB at 706): 


* * * it will not effectuate the statutory policy of “en- 
couraging the practice and procedure of collective bar- 
gaining” for the Board to assume the role of policing 
* * * contracts between employers and labor organiza- 
tions by attempting to decide whether disputes as to the 
meaning and administration of such contracts constitute 
unfair labor practices. * * * We therefore do not deem 
it wise to exercise our jurisdiction in such a case, where 
the parties have not exhausted their rights and remedies 
under the contract as to which the dispute has 
arisen * * *. 


And, in Spielberg Manufacturing Co., 112 NLRB 1080, where 
it was alleged that the employer had discriminated in violation 
of Section 8(a)(3) by refusing to reinstate four strikers, the 
Board dismissed the charges on the ground that the question 
had been submitted to arbitration under the contract and the 
arbitrator had determined that the employees had disqualified 
themselves for reinstatement by strike misconduct. The 
Board stated (112 NLRB at 1082): 


* * * the proceedings appear to have been fair and 
regular, all parties had agreed to be bound, and the de- 
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cision of the arbitration board is not clearly repugnant 
to the purpose and policies of the Act. In these circum- 
stances, we believe that the desirable objective of en- 
couraging the voluntary settlement of labor disputes 
will best be served by our recognition of the arbitrator’s 
award. * * * [7] 


In thus giving “hospitable acceptance to the arbitral process 
in order to promote industrial peace and stability by encourag- 
ing the practice and procedure of collective bargaining”, the 
Board has relied on “Section 203(d) of the * * * Act and on 
decisions of the United States Supreme Court which Tecognize 
arbitration as an instrument of national labor policies for com- 
posing contractual differences.” Raley’s Inc., supra, 53 
LRRM at 1348-1349, citing Int’l Harvester, supra, 1388 NLRB 
928, 926. The Board has emphasized, however, that it had 
the “undoubted authority to adjudicate unfair labor practice 
charges” (Raley’s Inc., 53 LRRM at 1349) and will withhold 
acting in a particular case only in an exercise of its discretion. 
That this position of the Board is clearly in accord with the 
trilogy of cases involving Section 301 decided by the Supreme 
Court in 1960,** appears from the more recent Supreme Court 
decision in Local 174, Teamsters v. Lucas Flour Co., 369 U.S. 
95. The Court in Local 174 emphasized that its earlier de- 
cisions were in no way intended to deprive the Board of its 
jurisdiction, for as the Court specifically pointed out (369 U.S. 
at 101): “It is, of course, true that conduct which is a violation 
of a contractual obligation may also be conduct constituting 
an unfair labor practice, and what has been said is not to imply 
that enforcement by a court of a contract obligation affects the 
jurisdiction of the N.L.R.B. to remedy unfair labor practices as 
such. See also, Dunau, Contractual Prohibition of Unfair 
Labor Practices: Jurisdictional Problems, 57 Col. L. Rev. 52.” 
And, in Smith v. Evening News Association, 371 US. 195, 197, 


* See also Denver-Chicago Trucking Co., 132 NLRB 1416, 1418, 1421, 
Hercules Motor Corp., 136 NLRB 1648, 1651-1653: Int’l Harvester Co., 138 
NLRB 923, and Raley’s Inc., 143 NLRB No. 40, 53 LRRM 1347. 

* United Stechcorkers v. Amcrican Mfg. Co., 363 U.S. 564; United Steel- 
workers v. Warrior & Gulf Navigation Co., 363 U.S. 574; and United Stcel- 
workers v, Enterprise Wheel & Car Corp., 363 U.S. 593. 
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the Court stated that “[t]he authority of the Board to deal 
with an unfair labor practice which also violates a collective 
bargaining contract is not displaced by Section 301” and re- 
ferred to the fact that the “Board has, on prior occasions, de- 
clined to exercise its jurisdiction to deal with unfair labor prac- 
tices in circumstances where, in its judgment, federal labor 
policy would best be served by leaving the parties to other 
processes of the law” (371 U.S. at 198, fn. 6). Thus, Smith v. 
Evening News reaffirms the position of the Board that it is not 
preempted from finding an unfair labor practice merely by the 
authority given to the courts in Section 301 or to arbitrators (if 
so provided by the parties) to deal with breaches of a collective 
bargaining agreement. 

It is settled that where the Board has jurisdiction over an 
unfair labor practice the extent to which that jurisdiction will 
be exercised is a matter of administrative policy within the 
discretion of the Board. The courts will not overturn the 
exercise of such discretion in the absence of a showing that 
the Board has abused it. N.L.R.B. v. General Motors Corp., 
116 F. 2d 306, 312 (C.A. 7); N.L.R.B. v. Red Rock Co., 187 
F. 2d 76, 78 (C.A. 5); cert. denied, 341 U.S. 950; Haleston 
Drug Stores v. N.L.R.B., 187 F. 2d 418, 421 (C.A. 9), cert. 
denied, 342 US. 815; N.L.R.B. v. Pease Oil Co., 279 F. 2d 
135, 138 (C.A. 2); N.L.R.B. v. F. M. Reeves & Sons, 273 
F. 2d 710, 712 (C.A. 10), cert. denied, 366 U.S. 914; N.L.R.B. v. 
Guernsey-Muskingum Electric Cooperative, 285 F. 2d 8 (C.A. 
6); N.L.R.B. v. Hershey Chocolate Corp., 297 F. 2d 286, 293 
(C.A. 3); Dunau, loc. cit., 57 Col. L. Rev. 52, 61-62; Feinberg, 
The Arbitrator’s Responsibility Under The Taft Hartley Act, 
18 Arbitration Journal 77, 81-82. No such showing can be 
made here. 

The record supports the finding by a majority of the Board 
that the Kivlins “did not know what course to pursue after 
being denied an opportunity to register at Local 80’s hiring 
hall”, and that they were “denied the benefit of Gibson’s at- 
tempted explanation through the threat of Local 80’s steward 
(J.A. 6a).* Since “arbitration is a matter of contract and a 


™See the uncontradicted testimony of John Kivlin that he may have 
seen a bulletin board but did not “take any specific notice of it” (J-A. S4a- 
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party cannot be required to submit to arbitration any dispute 
which he has not agreed so to submit” (United Steelworkers 
v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582; Atkinson 
v. Sinclair Refining Co., 370 U.S. 238, 241), it would be highly 
unfair if in the present case the Kivlins were held to be not 
entitled to the Board’s processes because of the existence of a 
private means of settlement of which they were not aware. 
and which they had not agreed to.** 

In addition, a majority of the Board 7" properly concluded 
that the appeals procedure in its application to the present case 
lacked the standard of impartiality upon which the Board 
should insist as a prerequisite of not exercising its jurisdiction. 


85a), and of James Kivlin that he was not aware of the contractual griev- 
ance procedure and his testimony as to the interruption of conversation 
with Gibson by the union steward at the Job site (supra, p. 5 and J.A. 
118a-120a, 137a-138a, 143a-146a), Neither the Company nor the Union 
called the job steward as a witness or explained his absence. Kennedy 
denied that he ever saw Jobn Kivlin in the union hall or elsewhere (J.A. 
44a; 159, 177a). He testified that an appeals slip was posted in the ball 
but did not contradict James Kivlin’s testimony to the effect that he had 
not noticed it (J.A. 165a-167a). The Union's exhibits (J.A. 221a-229a) 
were offered and admitted for the limited purpose that there was a bulletin 
board in the hall and not to show what papers were posted (J.A. 161a- 
163a). The Union's argument that the Board's finding was “incredible” 
constitutes only an attack on a credibility finding, a matter to be determined 
by the Board. See supra p. 10. 

™See also the observation by Chairman McCulloch that the Kivlins 
“were not members of Local 80, the contracting party, but rather were 
members of a sister Local, and * * * Lummus likewise was not directly 
& party to the agreement.” (J.A. 19a). For other cases where the Board 
refused to give effect to arbitration proceedings by which one of the parties 
had refused to be bound, see Wertheimer Stores Corp., 107 NLEB 1434, 
1435, Hershey Chocolate Corp., 129 NLRB 1052, 1053, reversed on other 
grounds, V.L.R.B. v. Hershey Chocolate Corp., 297 F. 2d 286 (C.A. 3) and 
Timken Roller Bearing, 1388 NLRB 15, 16, fn. 3, petition for review pend- 
ing (C.A. 6), No. 15097. “The consent of the employee to the determination 
of his claim by arbitration is essential in a case of alleged discrimination 
against him cognizable by the NLRB. The employee who invokes the 
authority of the NLRB is asserting the statute itself as his source of right. 
The employee collective bargaining representative can divest him of his 
independent interest under the statute only with his concurrence. This 
situation is quite unlike an employee's grievance founded solely upon a 
collective bargaining agreement * * °,” Dunau, Joc. cit. 57 Col. L. Rev. 
at 63, n. 38. 

™ Members Rodgers and Leedom in the majority opinion (J.A. 7a) and 
Chairman McCulloch in a separate opinion (J.A. 19a-20a). 
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The procedure did not provide for a decision by an impartial 
outsider unless the representatives of the union and the em- 
ployer of the hearing committee deadlocked. In a situation 
such as the present one, a jobseeker, possibly a non-union mem- 
ber, would have to carry his case before a bi-partisan tribunal 
in the selection of whose members he had no voice, and one 
half of which (the members selected by the Union) would be 
hostile to him, and the other not interested in his claim. This 
Court has held that a collective bargaining agreement making 
final and binding an award by a committee so constituted can- 
not foreclose the rights of a minority group or minority claim- 
ant when the union was actively an adversary party. Edwards 
v. Capital Airlines, 84 App. D.C. 346, 350-352, 176 F. 2d 755, 
759-761, cert. denied, 338 U.S. 885. Accord: Hornsby v. Do- 
bard, 291 F. 2d 483, 487 (C.A. 5) ; Summers, Individual Rights 
in Collective Agreements and Arbitration, 37 N.Y.U. Law Re- 
view, 362, 369-370, 384-385, 392-393. Cox, Rights under 
Labor Agreement, 69 Harv. L. Rev. 601, 638. See also Clark 
v. Hein Werner Corp., 8 Wis. 2d 264, 99 N.W. 2d 132, rehearing 
denied, § Wis. 2d 277, 100 N.W. 2d 317, cert. denied, 362 U.S. 
962.°> We submit that the Board acted properly when it ap- 


plied the same standard to the present controversy where pub- 
lic rights are involved, and that, in any event, the Board did 
not act arbitrarily or capriciously in exercising its jurisdiction 
in this matter. 


*The Union's argument (Br., pp. 21-22) that “all grievance procedures 
provide, in the first steps, an opportunity for the parties to mutually 
resolve the grievance” and “the perpetrator of a wrong is always one of 
the parties” misconceives the issue. In the normal grievance procedure, 
the union or the employee represented by the union is opposed to the em- 
ployer. If the parties cannot settle the dispute, an outside neutral arbi- 
trator or a board of arbitration under the chairmanship of one or several 
neutral arbitrators is called upon to decide the issues. Such was the case 
in McDonnell Aircraft Corp., 109 NLRB 930, 933-935, and in Croien Zeller- 
dach Corp., 95 NLRB 753, cited by the Union (Br., p. 19) involving disputes 
between employers and unions as to the interpretation and application of 
collective bargaining agreement, which the Board held should have been 
submitted to impartial arbitration pursuant to such agreements. In the 
present situation a discriminatorily treated job applicant opposes both the 
union and the employer, and is asked to submit his case to a joint board 
where he is not represented but his opponents are. See the citation from 
Dunanu, supra, 57 Col. L. Rev. at 63. n. 38. 
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CONCLUSION 


For the reasons stated above, we submit that the petition for 
review should be denied and that the Board’s request to enforce 
its order against both the Company and Union should be 
granted. 


ARNOLD ORDMAN, 
General Counsel, 
Dominick L. Manout, 
Associate General Counsel, 
Marcen Matiet-Prevost, 
Assistant General Counsel, 
Autison W. Brown, Jr., 
Hans J. LEHMANN, 
Attorneys, 
National Labor Relations Board. 
NoveMBER 1963. 
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Questions Presented 


1. Whether emplover party to a valid hiring hall ar- 
Tangement is responsible for the refusal of the union to 
refer an applicant, James Kivlin, when company had 
neither actual knowledge nor notice of said refusal and 
when applicant did not apply to company and did not in- 
voke appeal proceedings which would have given notice to 
company and permit review and remedy of claimed dis- 
crimination. 


2. Whether in the absence of evidence that on the date 
of the alleged refusal to refer, company would otherwise 
have hired applicants, company can under Section (a) (3) 
be charged with liability as of that date. 


3. Whether company is responsible for the failure of 
the union to refer when such refusal is based upon a per- 
sonal disagreement and did not encourage or discourage 
union membership. 


4. Whether the events of May 22 placed company under 
obligation to investigate the operation of the hall when the 
applicant never alleged discrimination and never invoked 
appeal proceedings and whether these events made com- 
pany liable for the refusal to refer on March 15. 


5. Whether the events of May 22 gave such notice as to 
require an inquiry and made company liable for the refusal 
on March 15 to refer John Kivlin when he never applied to 
company. 


6. Whether the decision by the Board that company’s 
failure to hire the applicant on May 22 violated the Act is 
supported by substantial evidence in the record considered 
as a whole. 
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Statutes: 


Sections S(a)(1) and (3), S(b)(1) (A), 8(b) (2). 8(f). 
National Labor Relations Act, as amended, 29 
U.S.C. Section 158 
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Tae Lummvus Company, 
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v. 
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Petition To Review a Decision aNp ORDER OF THE NATIONAL 
Lazor Reiations Boarp 


BRIEF FOR PETITIONER 
In No. 17,943 


Jurisdictional Statement 


The petitioner, in Case No. 17,943, the Lummus Com- 
pany (sometimes hereinafter referred to as ‘‘Lummus’”’ 
or the ‘‘Company’’), seeks to review a decision and order 
of the National Labor Relations Board (sometimes here- 
inafter referred to as the ‘‘Board’’). The jurisdiction 
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of this Court is invoked pursuant to Section 10 of the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 541, 29 U.S.C., $151, et seq.). 


Statement of the Case 


On June 1, 1961 James J. Kivlin filed an unfair labor 
practice charge in the appropriate office of the Board 
alleging that the Company and Local 80 United Associa- 
tion of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, 
AFL-CIO, (sometimes hereinafter referred to as the 
‘“‘Union’’ or ‘‘Local 80’’), had engaged in activities con- 
trary to Section S(a)(3) and (1) and Section 8(b) (1) 
and 8(b)(2) of the National Labor Relations Act (here- 
inafter referred to as the ‘‘ Act’’). 


On October 27, 1961 a complaint was issued and a hear- 
ing was held on January 8, 1962 before Trial Examiner 
James A. Shaw. 


The Trial Examiner issued his Intermediate Report 
(J.A. 27a-69a) on May 11, 1962 wherein he found that 
Local 80 had violated Section 8(b)(1) and (2) of the 
Act by refusing to refer James and John Kivlin to a 
job. He also found that the Company did not engage in 
the alleged unfair labor practices. The Board, on May 
10, 1963, issued its decision and order overruling the Trial 
Examiner’s finding as to the Company and holding that 
both the Union and the Company were in violation of 
the Act (J.A. 5a-26a). 


On June 20, 1963 the Company filed its petition with 
this Court requesting a review of the Board’s decision. 
The Board subsequently sought enforcement of its order 
against Local SO by filing its petition with this Court on 
July 11, 1963. 


The two cases were consolidated by order of the court 
dated July 26, 1963. 


Statement of Facts 


The Company is a Delaware corporation, maintains its 
principal office and place of business in New York City, 
and is engaged in industrial engineering and construction 
throughout the United States (J.A. 74a, 75a). 


In 1961 the Company was engaged in the construction 
of an Ethylene Plant in Clayton, Delaware, on behalf 
of the Sun-Olin Chemical Company (J.A. 15a). 


‘he Company, although not a member of the local em- 
ployer association, adhered to the hiring provisions of a 
collective agreement between Local 80 and the Delaware 
Mechanical Contractors Association, in accordance with a 
National Agreement between the Company and the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry (hereinafter referred to as 
the UA) (J.A. Tia, 76a). 


Among other things, that agreement provided for the 
hiring of all journeymen pipe fitters through the hiring hall 
maintained by Local 80. The collective agreement appears 
in the record as General Counsel Exhibit 2 (J.A. 20Sa-21Sa) 
and the hiring section is Article IV (J.A. 212a-218a). 


James .A. Kivlin, a member of Local 420 since 1946, a 
sister local of Local $0, was referred by Local $0 to a job 
with the Bechtel Corporation in February 1961 (J.A. 
102a-104a). He returned to the Local SO Hall the same 
day to advise Charles Kennedy, the Local 80 Business 
Agent, that he had failed the welding test and as a result 
did not receive employment (J.A. 110a-llla). On March 
14 or 15, 1961, James Kivlin returned to the Local 80 hiring 
hall accompanied by his brother, John Kivlin. At this time 
there was an argument between Kennedy, the Business 
Agent, and James Kivlin which was unconnected with 
Union membership, but apparently was a result of James 
Kivlin’s failure to pass the welding test in February. 
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The Kivlins did not receive a referral slip on this occa- 
sion. The Board also found that Kennedy stated he would 
not refer the Kivlins (J.A. 112a-11l4a). There is no indica- 
tion in the record that Lummus was using the hiring hall 
on March 15 or that Lummus was aware on March 15 of 
the existence of James or John Kivlin, or that Lummus 
was then aware of the dispute between Kennedy and the 
Kivlins. 


John Kivlin testified that he had never been to the Local 
80 hiring hall except for that one occasion, that he never 
applied for employment with Lummus during 1961, and that 
he never had any communications with employees of Lum- 
mus in charge of hiring (J.A. 84a-86a). Some time after 
the incident at the Local SO hall John Kivlin was referred 
to a job on the Bechtel site through UA Local 26 and was 
working there on May 22 (J.A. 118a). 


Subsequent to the March 15 incident, James Kivlin 
testified that he returned to the Hall in May and on May 
22 went to the Lummus job site in Claymont, Delaware 
(J.A. 118a). At the job site he filled out an application 
and spoke with Chester J. Gibson, the Company’s office 
manager at the site. At this time the Company had already 
hired, though Local 80, eight pipe fitters and welders pur- 
suant to the company’s request on May 19, and Mr. Kivlin 
was so advised (J.A. 153a, 219a). 


There is some disagreement as to what occurred at the 
job site. The Board has found that the reason for the com- 
pany’s not hiring James Kivlin was his lack of referral 
from Local 80 (J.A. Sa, 9a). For the sake of the em- 
ployer’s main argument, we will assume that the evidence 
in the record sustains such a finding. 


The Board also found that the events of May 22, placed 
Lummus on notice ‘‘that there was something amiss with 
the operation of the exclusive hiring hall’’ (J.A. 10a). To 
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this finding the employer takes strong exception, although 
its main argument would assume that this finding was 
supported in the record. 


The facts indicate that the dispute between James Kivlin 
and Charles Kennedy was a personal feud and not con- 
nected with union membership (J.A. 116a). There is no 
evidence in the record and no claim that the refusal to 
refer was based upon union membership or activity, or was 
for the purpose of encouraging or discouraging union 
membership. The Board relies on a reference by Kennedy 
to abusive conduct of James Kivlin toward an unnamed 
member of the executive board as the reason for the re- 
fusal to refer. There is no indication who this unnamed 
member is or what was the conduct of Kivlin. There is 
likewise nothing to indicate that this basis for a refusal 
relates to or affects union membership in any manner. 


It is conceded that other members of Loca! 420 had been 
referred by Local SO (J.A. 97a) and there is no claim that 
the Business Agent of Local SO discriminated against anv 
other members of Local 420 or of any other union. 


Similarly, it is conceded that the hiring hall provisions 
of the Collective Agreement between Local 80 and the As- 
sociation were valid (J.A. 204a).. These hiring hall pro- 
visions conformed to the Board decision in effect when they 
were negotiated. These rules are usually described by 
reference to the Board decision in Mountain Pacific Chap- 
ter, 119 NLRB 883 (1957), and were given added impor- 
tance by a public statement issued on June 26, 1958 by 
the then General Counsel. 


On these facts the Board held that the Union’s conduct 
on March 15, 1961 violated 8(b)(2) of the Act and that 
Lummus was equally liable under Section 8(a)(3) for the 
alleged discrimination towards both James and John Kivlin 
as of March 15, 1961. 


Statutes Involved 


Sections S(a)(1) and (3) of the National Labor Rela- 
tions Act as amended, 29 U.S.C. § 158: 


(a) It shall be an unfair labor practice for an 
employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization . 


Section $(b)(1)(A) and Section 8(b)(2) of the Act as 
amended, 29 U.S.C. § 158: 


(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7: Pro- 
vided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules with 
respect to the acquisition or retention of membership 
therein; ... 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an employee 
with respect to whom membership in such organiza- 
tion has been denied or terminated on some ground 
other than his failure to tender the periodic dues and 
the initiation fees uniformly required as a condition 
of acquiring or retaining membership; 
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Section S(f) of the Act, 29 U.S.C. $158, as amended, 
provides : 


(f) It shall not be an unfair labor practice under 
subsections (a) and (b) of this section for an em- 
ployer engaged primarily in the building and con- 
struction industry to make an agreement covering 
employees engaged (or who, upon their employment, 
will be engaged) in the building and construction in- 
dustry with a labor organization of which building 
and construction employees are members (not estab- 
lished, maintained, or assisted by any action defined 
in section 8 (a) of this Act as an unfair labor prac- 
tice) because (1) the majority status of such labor 
organization has not been established under the pro- 
visions of section 9 of this Act prior to the making 
of such agreement, or (2) such agreement requires as 
a condition of employment, membership in such labor 
organization after the seventh day following the be- 
ginning of such employment or the effective date of 
the agreement, whichever is later, or (3) such agree- 
ment requires the employer to notify such labor or- 
ganization of opportunities for employment with such 
employer, or gives such labor organization an oppor- 
tunity to refer qualified applicants for such employ- 
ment, or (+) such agreement specifies minimum train- 
ing or experience qualifications for employment or 
provides for priority in opportunities for employment 
based upon length of service with such employer, in 
the industry or in the particular geographical area: 
Provided, that nothing in this subsection shall set 
aside the final proviso to section S(a)(3) of this 
Act: Provided further, That any agreement which 
would be invalid, but for clause (1) of this subsection, 
shall not be a bar to a petition filed pursuant to 
section 9 (ce) or 9 (e). 


Statement of Points 


1. The Board erred in finding the Company which was 
a party to a valid hiring hall arrangement, responsible 
for the refusal of the Union to refer an applicant, James 
Kivlin, where the Company had neither actual knowledge 
nor notice of the refusal and where the applicant did not 
apply to the Company and did not invoke the appeal 
procedure provided for in the collective agreement which 
would have given notice to the Company and would have 
permitted review and a remedy for the claimed discrimina- 
tion. 


2. The Board erred in finding the Company liable for 
the alleged refusal to refer the applicants, which occurred 
on March 15, 1961, where there is no evidence that the 
employer would have otherwise hired the applicants on 
that date. 


3. The Board erred in finding the Company liable for 
the failure of the Union to refer an applicant when such 
refusal to refer was based on a personal disagreement 
and did not encourage or discourage union membership. 


+. The Board erred in finding that the events of May 
22 placed the Company on notice and made the Company 
responsible for the Union’s refusal to refer occurring on 
March 15 where the applicant never alleged discrimination 
and never invoked the appeal procedure. 


5. The Board erred in finding that the events of May 
22 gave the employer such notice as to require an in- 
quiry and made the employer liable for the refusal on 
March 15 to refer John Kivlin when he never applied to 
the employer. 


6. There is no evidence in the record to support the 
Board’s finding that the employer’s failure to hire the 
applicant on May 22 was in violation of the Act. 


Summary of Argument 


The main issue presented is whether the Company can 
be found guilty of a violation of Section 8(a)(3) on March 
15, 1961 under the facts of this case. On that date two 
brothers, James and John Kivlin, applied at the referral 
hall maintained by Local 80 and were denied referral. 
The validity of the referral agreement and arrangement 
is not challenged. There is no evidence that the Company 
had any knowledge or notice of the events of March 15th 
and the evidence further discloses that the applicants did 
not avail themselves of an appeal procedure established 
by the referral system. It has likewise been established 
that one of the two applicants, James Kivlin, applied to 
the Company on May 22nd. John Kivlin never applied 
to the Company. 


The Company urges that under these circumstances 
there can be no violation of Section 8(a)(3) as of March 


15. The Company urges also that the Board decision which 
mechanically applies rules applicable to a principal agency 
relationship is in error. The nature of the relationship 
between an employer and a union which exists by virtue 
of a valid referral system differs in many essential re- 
spects from the conventional principal agency relation- 
ship. The Company may not influence the emplovees in 
selecting the bargaining agent, has only limited control 
over the actions of the union representatives and may ter- 
minate the union’s authority under the collective agree- 
ment only in accordance with the Act. Moreover, the 
positions of the Company and the union are in many re- 
spects adversary. In any event the common goal and the 
control normally exercised by a principal cannot legally 
exist in the employer-union relationship. The Company 
had taken every possible step, including those expressly 
recommended by the Board, in establishing the referral 
arrangement. 
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Under these circumstances the Company cannot be found 
guilty of violating Section 8(a) (3). 


The decision of the Board is also in error in holding 
the Company had violated Section 8(a)(3) on March 15 
in the absence of evidence that the Company would have 
hired the applicants. There can be no refusal to hire at 
a time when the Company is not hiring or would not 
have hired the applicants. 


The evidence furthermore establishes that the refusal 
to refer by the hiring hall resulted from a personal argu- 
ment between Kennedy, the hiring hall agent, and James 
Kivlin. There is no evidence that the refusal to refer was 
intended to encourage or discourage union membership 
or that it had this effect. An argument between James 
Kivlin and an executive board member, to which Kennedy 
referred, and probably erroneously, is not evidence that 
the refusal to refer was for the purpose of encouraging 
or discouraging union membership or that it had this 
effect. 


Subsequent to the refusal to refer on March 15 James 
Kivlin applied at the job site and was denied employment 
on the basis that he had not been referred by Local 80. 
It is not contended that the exclusive referral arrangement 
then in effect was invalid and Kivlin’s own testimony 
does not contain any assertion that he informed the Com- 
pany that he had sought referral at Local 80 or that he 
had been discriminatorily denied referral. Nothing in the 
brief encounter at the job site on May 22 gave the Com- 
pany reason to believe there was anything ‘‘amiss’’ in the 
operation of the referral system. 


Moreover, had the events on May 22 required the Com- 
pany to investigate, such investigation could not have 
affected the liability of the Company as of March 15. 


This Board is also in error in finding a violation as to 
John Kivlin, the brother of James Kivlin. John was with 
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his brother on March 15 when Kennedy refused to refer 
both of them. The only reason for refusing to refer 
John was his relationship with his brother. Although 
James, thereafter on May 22, applied to Lummus for a 
job, John never applied. The application by James Kivlin 
on May 22 was on his own behalf and he made no refer- 
ence to his brother who was then working elsewhere. 
Under the circumstances the May 22 event cannot increase 
the liability of the Company as it relates to John Kivlin. 


The only evidence to support a finding of diserimina- 
tion is the claim by James Kivlin that Kennedy had re- 
ferred to a disagreement between James Kivlin and a 
member of the Executive Board. Who the member was or 
whether such a controversy had ever occurred, does not 
appear. What relationship this alleged controversy had 
to union membership or non-membership, does not appear. 
What action the Company was required to take with re- 
spect to this refusal does not appear. There is no indi- 
cation that the Company ever knew or was charged with 
knowledge of the refusal to refer and the reasons for such 
refusal. Under these circumstances and all the facts it 
is submitted that the Board’s finding of violation on the 
part of the Company as of March 15 or May 22 is not 
supported by substantial evidence. 


ARGUMENT 


1. An employer party to a valid hiring hall arrange- 
ment cannot be held in violation of Section 8(a) (3) 
unless there is knowledge, notice, or approval of 
the alleged discriminatory conduct. 


Although the period between March 15, 1961 and May 
22, 1961 is brief and the amount involved for that period 
comparatively small, the main legal issue in this case hinges 
on that difference. 
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There are three separate major issues which arise in 
this case. The first and most important concerns the 
March 15 events and the Board holding that the employer 
is responsible for the refusal of the union to refer the 
Kivlins on that date. The second issue is whether in 
absence of evidence that the employer would otherwise 
have hired the Kivlins on March 15, it may be charged with 
a violation of Section 8(a)(3) on that date, and the third 
relates to the Board holding that the events of May 22 
placed the employer on notice and required him to take 
some action. 


The Board holding of employer responsibility as of 
March 15 on the basis of an agency theory, a knowledge 
theory or a notice theory cannot be sustained by events 
which occurred on May 22. We know of no doctrine of 
retroactive agency, notice or knowledge (in this connection 
there is a distinction between cases where subsequent 
events prove knowledge at an earlier date but there is no 
claim here that Lummus knew of the events of March 15, 
or knew of any plan, policy or practice of discrimination 
by Local 80). 


The Board holding of violation as of March 15 on the 
part of the employer rests on a rigid but erroneous applica- 
tion of the rules of principal and agent. The Board in an 
attempt to buttress this holding refers to the events of 
May 22 but does not relate the knowledge or notice alleged 
to have been given in May to liability in March. 


The Board’s finding is based upon the following facts. 
In February, James Kivlin was referred by Local 80 to a 
job with another employer where he failed a welding test. 
He returned to the Local 80 hall where he and Charles 
Kennedy, Loeal 80 business agent, engaged in an argument. 
There is no claim that this argument concerned union 
membership or activity. On March 15, James Kivlin and 
John Kivlin applied for referral at the Local 80 hall, and 
an argument again ensued between James Kivlin and 
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Charles Kennedy. Nothing in this argument related to 
union membership or union activities, except an unex- 
plained reference by Kennedy to ‘‘a fight with one of my 
executive board members’’ (J.A, Sla). 


The Board has found that at the conclusion of this argu- 
ment Mr. Kennedy announced that he would not refer 
either Kivlin. There is no evidence that either Kivlin 
would have been hired on that date by Lummus had they 
been referred or that Lummus was using the hall on that 
date. There is no evidence that Lummus knew anything 
of the events of March 15. There is no evidence that 
Lummus ever heard of James Kivlin prior to May 22. 
There is no evidence of a pattern or policy of discrimina- 
tion by Local 80. It is conceded that the hiring hall ar- 
rangement is valid and there is no claim that the parties 
had not complied with its provisions which included the 
three conditions announced in Mountain Pacific, supra. 


On May 22, James Kivlin applied at the Lummus job 
site and was not employed. There is no evidence that 
he claimed then or at any other occasion to Lummus that 
the failure of Local 80 to refer him was for reasons 
proscribed by Section 8(a)(3). John Kivlin never applied 
to Lummus for a job. 


On these facts the Board has held the Lummus Company 
responsible for the refusal on March 15 of Local 80 to 
refer both Kivlins. The rationale of the Board holding 
would make any employer who was a signatory to the 
hiring hall agreement or who subscribed to the hiring hall 
arrangement equally liable. 


The Board has found Lummus guilty of violating Section 
8(a)(3) as of March 15, 1961, by mechanically applying 
the doctrine of ‘‘respondeat superior’? and imputes the 
acts of the union to the employer. This doctrine was held 
applicable despite the fact that the exclusive hiring hall 
arrangement was conceded to be valid and provides that 
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all applicants for referral of jobs shall be selected on a 
non-discriminatory basis, that the employer retains the 
right to reject any job applicant referred by the union 
and the union and contractors are required to post notices 
regarding the hiring hall provisions of the agreement. 
The contract and the notice posted in the hiring hall also 
include an appeal procedure in the event the employee 
feels he has been unjustly treated by the local business 
agent. 


This mechanical application of the rules of agency is 
inappropriate in the relationship between an employer 
and a labor union representing its employees. While such 
a labor union may be an agent of the employer for some 
limited purposes, the major characteristics of a conven- 
tional principal and agent relationship are not present. 
In the conventional agency relationship the principal has 
a free choice in selecting the agent. This is not so in 
labor relations where the union is chosen not by the em- 
ployer but by the employees. The usual principal and 
agent relationship connotes a common goal and control by 
the principal. In labor relations the union is frequently 
in an adversary position with the employer and control 
by the employer is illegal under Section 8(a)(2). See 
Detroit Association of Plumbing Contractors, 126 NLRB 
1381 (1960), enfd. in part 287 F. 2d 354 (D. C. Cir., 1961). 


In the normal agency relationship the agent serves at 
the will of the principal; in a collective bargaining relation- 
ship the employer may not influence a choice of the union, 
may not terminate the union’s authority, and may terminate 
the collective agreement only on a stated notice and must 
offer to negotiate a new one. (See Section 8(d)). 


These differences apply with even greater force to hir- 
ing hall arrangements in the construction industry. In 
amending the Act and in adopting Section 8(f) 29 U.S.C. 
158(f), 73 stat. 545, Congress gave express approval to 
those collective agreements in the building and construc- 


a) 


tion industry which ‘‘* * * requires the employer to notify 
such labor organization of opportunities for employment 
with such employer or gives such labor organization an 
opportunity to refer qualified applicants for such employ- 
ment on Sot 


Further recognition of the unique nature of hiring halls 
in the construction industry appears in a number of Board 
decisions and Court review of those decisions, including 
Mountain Pacific, supra. There the Board ruled that a 
valid exclusive referral arrangement required three condi- 
tions. Modification of that decision by the Court of Ap- 
peals for the Ninth Circuit in NLRB y, Mountain Pacific 
Chapter, 270 F. 2d 425 (1959), did not challenge the 
desirability of the three conditions. The courts merely 
held that the Board was required to review the actual 
facts before concluding that in the absence of certain 
clauses, there was a violation of Section 8(a) (3). 


Subsequent to the Board holding in Mountain Pacific 


and the policy statement of the Board's General Counsel, 
employers and unions in the construction industry revised 
the vast majority of national and local agreements to in- 
corporate the basic provisions of Mountain Pacific. In 
addition, many of these agreements have included an ap- 
peal procedure whereby an applicant could secure review 
of a refusal to refer and whereby the employer would re- 
ceive notice of the applicant’s complaint. 


The agreements reviewed by the Board in this case 
satisfied the requirements of Section S(f), contained the 
conditions set forth in Mountain Pacific and provided in 
addition an appeal procedure. 


Under all these circumstances it was error for the Board 
to hold the employer responsible as of March 15 for the 
conduct of the union in refusing to refer the Kivlins. In 
reaching its decision the Board has ignored industrial 


16 


realities as well as the intent of Congress in approving 
referral arrangements. 


The effect of the Board decision here is to make worth- 
less all the protective clauses held by the Board in Moun- 
tain Pacific to be essential for a valid hiring hall. The 
Board decision also reduces the value of Congressional ap- 
proval of referral arrangements. 


The decision also makes meaningless the appeal proce- 
dures by which the employers sought to receive notice of 
claimed abuse and by which they provided a speedy remedy 
for such abuse if it existed. 


The suggestion in the Board decision in footnote 2 (J.A. 
6a, 7a) that the appeal procedure would not operate fairly 
is gratuitous and unfounded. In this connection it is in- 
teresting to note that evidence of the operation of the 
appeal procedure was rejected by the Trial Examiner on 
the objections of the General Counsel (J.A. 175a, 176a). 
The Board footnote moreover ignores the other aspect of 
the appeal procedure, namely, notice to the employer which 
would give him an opportunity to investigate and if neces- 
sary to remedy any abuse. 


The Board decision departs from established proceed- 
ings and establishes a new rule of liability. All prior 
Board decisions holding employers liable in a comparable 
situation (hiring hall cases which discrimination in re- 
ferral was claimed) have been based upon employer know]- 
edge or employer notice or employer participation in the 
discrimination or upon an invalid referral clause. Except 
in cases where the referral clause was invalid, the em- 
ployer knew both of the refusal to refer and the discrimina- 
tory reason for such refusal. Here, as of March 15, the 
company neither knew of the refusal nor of the alleged 
discriminatory reason. (Even today the company has no 
knowledge of a discriminatory motive in the refusal to 
refer.) In addition, in most cases the charging party 
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either sought employment with the employer or the em- 
ployer had clearly indicated that such action would be 
futile. In most cases the facts disclose employer knowl- 
edge or notice of the discriminatory refusal to refer. In 
this case liability is imposed as of March 15 when the 
company had neither knowledge nor notice on March 15. 


In many other cases the employer had vested complete 
and absolute authority in the union representatives in re- 
ferring or not referring applicants. The Mountain Pacific 
theory of the Board rested on the premise that such abso- 
lute authority was a per se violation of the Act. However, 
while courts have rejected that doctrine, they have not 
questioned the advantages of the inclusion of such clauses 
in the referral agreement. See NLRB v. Mountain Pacific, 
supra, The Supreme Court, in Local 357 v. NLRB, 365 
U. S. 667 (1961), also rejected the Mountain Pacific doc- 
trine but agreed with the Ninth Cireuit that to sustain a 
finding of a violation the Board must on the facts of the 
case find there was a discriminatory refusal to refer. 


The requirement of employer knowledge or notice of the 
alleged discriminatory acts as a necessary prerequisite to 
a finding of a violation is recognized in NLRB v. Local 138, 
International Union of Operating Engineers, 293 F. 2d 187 
(2d Cir. 1961). In this ease, the union was applying pres- 
sure on members of an employer association to discrimi- 
nate against ‘ta reform clement’’ in the local. One em- 
ployer was not found guilty of an unfair labor practice on 
the sole ground that there was no proof that the employer 
knew that he was acting for an impermissible cause. The 
Court cited Radio Officers Union v. NLRB, 347 U. S. 17 
(1954). 


Similarly, in NLRB v. International Union of Operating 
Engineers, 270 F. 2d 951 (Sth Cir., 1960), the court held 
that absent proof of an unlawful agreement, neither the 
employer nor the union can be held accountable for the 
unilateral actions of the other. The court cited Del E. 
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Webb Const. Co. v. NLRB, 196 F. 2d 841 (Sth Cir., 1952) 
and NLRB vy. Brotherhood of Painters, 242 F. 2d 477 (10th 
Cir., 1957). In this latter case, the court stated at p. 480: 


«<* © © The facts relied on by the Board, if sufficient 
to show an illegal hiring practice, show only that such 
a practice existed as a unilateral policy of the em- 
plover with nothing more than passive acquiescence 
upon the part of the union. Neither employer nor 
union ean he held accountable for the unilateral ac- 
tions of the other. Neither is bound to police the 
other nor can it be inferred that an unfair labor prac- 
tice indulged in by one is caused by the undisclosed 
activity of the other or through the tacit understand- 
ing of both. Evidence of such activity or understand- 
ing is necessary. * * *”’ 


A decision on which the Board relied also recognizes 
this rule. See Morrison-Knudsen v. NLRB, 275 ¥. 2d 914 


(2d Cir., 1959). cert. den. 366 U. S. 909, where the Court 
held (at p. 917): 


‘While there is some dispute as to the extent of 
the petitioner’s knowledge of the Local’s discrimina- 
tory practices, it seems clear that at least they knew 
of the collection of ‘dobie.’ ”’ 


The decision in that case rests upon a finding that the hir- 
ing hall arrangement was illegal. 


Even apart from the modifications of agency doctrines 
required in the field of labor relations, the Board decision 
has misapplied the standard rules of agency. 


In holding that the principal is charged with knowledge 
or notice when the agent acts within the scope of his au- 
thority the Board has correctly applied the standard agency 
rules. This rule is based upon the theory that it is the 
duty of the agent to communicate to his principal knowl- 
edge possessed by him. However, this rule is subject to 
an exception when the agent is acting on his own behalf 
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or in his own interest. In the instant case it is clear that if 
there was discrimination by Local 80 it was in the interest 
of Local 80 and not in the interest of Lummus. This 
standard rule is well stated in American Surety Co. v. 
Pauly, 170 U. S. 133 (1897), at pages 156, 157: 


“The presumption that the agent informed his prin- 
cipal of that which his duty and the interests of his 
principal required him to communicate does not arise 
where the agent acts or makes declarations not in 
execution of any duty that he owes to the principal, nor 
within any authority possessed by him, but to subserve 
simply his own personal ends or to commit some fraud 
against the principal. In such cases the principal is 
not bound by the acts or declarations of the agent 
unless it be proved that he had at the time actual no- 
tice of them, or having received notice of them, failed 
to disavow, what was assumed to be said and done 
in his behalf.’’ 


Since a violation of Section 8(a)(3) can be found only 
if the refusal to refer the Kivlins unlawfully encouraged 
membership in Local 80, it is obvious that such action by 
Local SO was in its interest and not in the interest of 
Lummus. There is no suggestion that the membership by 
the Kivlins in Local 80 in any way served the interests of 
Lummus. 


2. The Board erred in finding the Company liable for 
the alleged refusal to refer the applicants, which 
occurred on March 15, 1961, where there is no evi- 
dence that the employer would have otherwise 
hired the applicants on that date. 


There is no evidence in this record that the Company 
was using Local $0’s hiring hall on March 15, 1961. There 
is no evidence in this record that the Company had any 
need for pipe fitters and welders on March 15, 1961. There 
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is no evidence that on March 15, Lummus would have hired 
either Kivlin had Kennedy not refused to refer them. 
Under such circumstances there can be no violation of 
S(a)(3). It would seem axiomatic that to have diserimina- 
tion in regard to hire, the employer must be engaged in 
hiring. See Monart Motors Co., 103 NLRB 797 (1953), 
where the Board held (at p. $00) : 


‘On the basis of the foregoing, and the entire record 
in this case, we are convinced that the record fails to 
establish that on the date Schapiro applied for employ- 
ment with the Respondent, there was a part-time posi- 
tion as a new-car salesman available. Accordingly, we 
find, contrary to the Trial Examiner, that the General 
Counsel failed to establish by a preponderance of the 
evidence that the Respondent discriminatorily refused 
to employ Schiro. * * *”’ 


In Del E. Webb Construction Co. v. NLRB, supra, the 


Court held that the Company could not discriminate against 
employees who failed to make application for work with 
the Company. 


It is difficult, if not impossible, to understand how a com- 
pany can be held in violation of Section 8(a)(3) which 
requires a finding of discrimination, in regard to the hiring 
of the Kivlins, which encourages or discourages member- 
ship in a labor organization where there is no proof that 
the Company was ever hiring employees on the very day 
the the Board finds a violation of the Act. In fact, the 
only evidence in the record as to the Company’s use of 
Local 80's hiring hall refers to a telephone call by the 
Company representative on May 19 requesting eight em- 
plovees for May 22. Even if the Court should adopt the 
Board’s theory of agency, there is no proof here that Local 
80 was in fact the agent of the Company on March 15, 1961. 
If the Board’s finding in this regard is upheld, what is to 
prevent the Board from finding, in subsequent cases, that 
an employer who has already left the job site and is no 
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longer performing any work is in violation of the Act due 
to discriminatory acts occurring at the hiring hall. 


The Trial Examiner found (and this finding is not dis- 
puted by the Board) that there was no evidence in the 
record showing or even indicating that Local $0 had con- 
ducted its hiring hall in an illegal manner either prior to 
or after the Kivlins visited the hall on March 15, 1961 
(J.A. 64a). Absent a finding that the parties had adopted 
a discriminatory hiring policy, the Company cannot be 
held in violation of Section S(a)(3) at least until either 
Kivlin applied to the company or sought referral at a time 
when he would have been referred. 


3. The Board erred in finding the Company liable for 
the failure of the Union to refer an applicant when 
such refusal to refer was based on a personal dis- 
agreement and did not encourage or discourage 


Union membership. 


There is no dispute that Charles Kennedy and James 
Kivlin had a personal disagreement as a result of Kivlin’s 
failure to pass a welding test in February, 1961 (J.A. 35a- 
39a). James Kivlin was classified by the Trial Examiner, 
who observed his conduct as a ‘‘hot tempered individual’’ 
(J.A. 57a). There is also no dispute that many members 
of Local 420 were referred to jobs through the Local 80 
hiring hall (J.A. 97a). This refusal to refer James Kivlin 
was an isolated instance and was recognized by the Trial 
Examiner when he stated ‘‘The undersigned is not un- 
mindful of the fact that there is no evidence in the record 
showing or even indicating that Local 80 had conducted its 
hiring hall in an illegal manner either prior to or after 
the Kivlins visited Kennedy on March 15, 1961 . . .’’ 
(J.A. 64a). 


For the Board to find a company or a union in violation 
of Section 8(b)(2) and 8(a)(3), it must be shown that the 
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discriminatory acts encouraged or discouraged membership 
in a labor organization. In Radio Officers v. NLBB, supra, 
the Supreme Court stated at page 42: 


“The language of §8(a)(3) is not ambiguous. The 
unfair labor practice is for an employer to encourage 
or discourage membership by means of discrimination. 
Thus this section does not outlaw all encouragement or 
discouragement of membership in labor organizations; 
only such as is accomplished by discrimination is pro- 
hibited. Nor does this section outlaw discrimination 
in employment as such; only such discrimination as 
encourages or discourages membership in a labor or- 
ganization is proscribed.”’ 


In a recent decision of the Second Circuit, National 
Labor Relations Board v. Local 294 I. B. T., 317 F. 2d 
746 (1963), the Court pointed out that the Union does not 
violate Section 8(b)(2) unless the discriminations which 
the Union seeks would constitute a violation of Section 
8(a)(3) if the employer acted without union suggestion or 
compulsion. The Court further pointed out that an em- 
ployer who discriminates among employees does not violate 
Section S(a)(3) unless the discrimination is based upon 
union membership or other union-connected activities. The 
Court at page 751 stated: 


‘‘Union-administered hiring halls do not violate the 
act by refusing referral on the ground that others out 
of work longer should be referred first (actually a 
frequent ground for preference) or on the ground that 
an applicant is ‘no gocd’ or ‘a trouble maker.’ Refer- 
ral by the union violates the act only when there is 
discrimination based upon union membership or union 
activity.’ 


The refusal to refer in the present case was based upon 
a personal disagreement and was not based upon union 
membership or union activity. 
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4. The Board erred in Finding that the events of May 
22 placed the Company on notice and made the 
Company responsible for the Union’s refusal to 
refer occurring on March 15 where the applicant 
never alleged discrimination and never invoked 
the appeal procedure. 


James J. Kivlin visited the job site on May 22, was given 
an application form and was advised that the Company 
had already hired the required number of welders (J.A. 
158a, 219a). He was advised that he would later be con- 
sidered for employment if he had a referral slip from 
Local 80. Mr. Gibson, the Company representative, also 
started to explain to Kivlin what steps could be taken if 
he was refused a referral slip from Local 80. Kivlin did 
not claim that he was being discriminated against, simply 
asked what could be done if Local 80 would not refer him; 
nor did he advise the Company that he was a member of 
Local 420 or even that he was not a member of Local SO. 
Nor did Kivlin claim that he had applied to Local 80 and 
been denied referral (J.A. 117a-120a). 


The steward on the job interrupted their conversation 
and insisted that the Company comply with the hiring hall 
provisions of the collective agreement. The record does 
not indicate exactly when the conversation was interrupted 
but apparently Kivlin left the office shortly thereafter. 


James Kivlin never returned to the job site or to the 
Local 80 hiring hall. He never filed an appeal in accord- 
ance with the terms of the collective agreement to protest 
the action taken by the Local business agent. The Board 
found that Kivlin did not have actual knowledge of the 
appeal procedure even though Kivlin himself testified that 
Gibson started to tell him ‘‘what he could do.’’ It is the 
Company’s position that Kivlin was actually aware of 
the appeals procedure or at least should have known, by 
virtue of the posting of its provisions both at the job site 
and at the hall and due to his 15 years as a Union member. 
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In any event, the employer who had complied with the 
requirements of a valid referral arrangement including 
posting should be able to rely upon such posting as pro- 
viding notice to applicants. 


It is clear from the record that the Company had already 
hired a sufficient number of welders on May 22nd and that 
there was no work for Kivlin to perform, It is equally 
clear that the Company’s refusal on May 22nd to hire 
Kivlin was not based on his non-membership in Local 80 
since the company had no knowledge of this fact. The 
request by the company that he obtain a referral slip from 
Local 80 under a valid referral system does not constitute 
discrimination. Radio Officers v. N.L.R.B., supra; Local 
357 v. N.L.R.B., supra. It must be shown that the em- 
ployer’s real motivating purpose is to do that which Sec- 
tion 8(a) (3) of he Act forbids. N.L.R.B. % Isis, Plumbing 
dé Heating, 2d . 54 LRRM 2242 (9th Cir., 
1963) and cases oa therein. 


It was not unreasonable or unlawful for the Company to 
insist that employees settle their disputes through an 
appeal procedure, particularly where employers have nego- 
tiated with the Union to provide them with protection in 
the event of claimed abuse and to give them notice of such 
claims. 


Certainly in the absence of any claim by the applicant of 
a discriminatory refusal to refer, the employer should be 
permitted to rely on this protection and cannot be found 
guilty of violating Section 8(a) (3). 


Whatever rule may apply where the Union has com- 
plete control of the hiring procedure and where no review 
or appeal is provided need not be decided here. However, 
this is not the case and the Company and other employers 
using the hall should be entitled to await the outcome of 
an appeal before he is required to act. Similarly, if the 
appeal procedure is denied an employee, the employer 
would also be required to act but again not until he has 
knowledge of the fact. 
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While it is submitted that the events of May 22 did 
not require the Company to make inquiries, it is urged 
more strongly that inquiry, if required, could not estab- 
lish liability prior to May 22. Nothing the Company could 
have learned by inquiry after May 22 would have changed 
its position as of March 15, the date on which the Board 
finds liability attached. 


5. The Board erred in finding that the events of May 
22 gave the employer such notice as to require an 
inquiry and made the employer liable for the re- 
fusal on March 15 to refer John Kivlin when he 
never applied to the employer. 


As has been previously pointed out, there was nothing 
in the events of May 22 to indicate or even to suggest 
that there had been a discriminatory refusal to refer James 
Kivlin. It has been conceded by all parties that the ex- 
elusive referral arrangement under which the company 
employed journeymen was valid. 


Whatever may be the ultimate rule as to liability re- 
specting James Kivlin, on the basis of his May 22 appli- 
cation, no reason has been give to include his brother, 
John Kivlin. As of May 22, John Kivlin was employed 
elsewhere. He did not apply for work at Lummus; James 
Kivlin did not apply for him and did not even refer to 
his existence. 


The claim on behalf of John Kivlin rests solely upon 
the events of March 15. The most that can be said is 
that Kennedy refused to refer John because he was with 
his brother. Arguments presented above have adequately 
covered the position that there was no violation of Section 
8(a)(3) by the Company on March 15 with respect to both 
Kivlins. Nothing in the May 22 incident involving James 
can strengthen the claim of John Kivlin as of March 15. 
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6. There is no evidence in the record to support the 
Board’s finding that the employer’s failure to hire 
the applicant on May 22 was in violation of the Act. 


The facts in the instant case relating to the Company’s 
knowledge and use of the Local 80 hiring hall have been 
recited previously. These facts do not support the Board’s 
holding that the employer had violated Section 8(a) (3). 


The Board recognized that the Company was not fully 
informed as to the reason James Kivlin had been denied 
the use of the hiring hall (J.A. 10a). The Board also 
recognizes that, in previous cases (Morrison-K nudson, 275 
F, 2d 914 (2d Cir., 1960), cert. den. 366 U. S. 909; NERB 
vy. George D. Auchter Co., 209 F. 2d 273 (Sth Cir., 1954) ; 
NLRB v. F. H. McGraw & Company, 206 F. 2d 635 (6th 
Cir., 1953)), unlike the instant case the employer and the 
Union were parties to an agreement containing unlawful 


provisions (J.A. 10a). In all of these cases, including 
Morrison-Knudson, the emplovers had actual knowledge 
of the discriminatory acts and in all cases the agreement 
itself was in violation of the Act. 


The events of March 15 at the hiring hall cannot im- 
pose liability on the Company. The circumstances of the 
application for employment by James Kivlin on May 22 
were not such as to create liability on the part of the 
Company either then or on March 15. John Kivlin never 
applied to the Company; the application by James can 
create no liability on the part of the Company as to 
John and, as pointed out above, the events of March 15 
did not make the Company liable for the refusal to refer 
John. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the Board’s order should be set aside and that 
enforcement should be denied. 


Respectfully submitted, 
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IN THE 


United States Court of Appeals 


For tHe District or CotumBtia Cincvult 


No. 17,948 
Lumavs Compaxy, Petitioner, 
v. 


NatroxaL Lasor Retations Boarp, Respondent. 


No. 17,981 
Natioxat Lavon Retations Boarp, Petitioner, 


Vv. 


Locax 80, Usrtep ASSOCIATION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND Pipe FITtinG INDUSTRY OF 
rue Uxirep Srates anp Canapa, AFL-CIO, Respondent. 


On Petitions to Review and Set Aside and for Enforcement of 
an Order of the National Labor Relations Board 


BRIEF FOR RESPONDENT 
In No. 17,981 


JURISDICTIONAL DISPUTE 


In No. 17,943, the Lummus Company filed a petition to 
review and set aside an order of the National Labor Re- 
lations Board. In No. 17,981, the National Labor Relations 
Board petitioned for enforcement of the same order in- 
volved in No. 17,943 against the Respondent, Local 80, 
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United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United 
States and Canada, AFL-CIO. This Court on July 26, 
1963 ordered that No. 17,943 and No. 17,981 be consolidated 
for all purposes. 

This Court has jurisdiction in No. 17,981 under Section 
10(e) of the National Labor Relations Act, as amended 
(GL Stat. 136, 73 Stat. 519, 29 U.S.C. See. 151 et seq.). 
This Court has jurisdiction of the Petition for Review of 
the Lummus Company in case No. 17,943 under Section 
10(f) of the Act. 


The Board’s decision and order is reported at 142 NLRB 
No. 59 (J.A. 5-26). 
STATEMENT OF THE CASE 
I. Background and Findings of Fact 


Respondent Local 80, United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fitting In- 


dustry of the United States and Canada, AFL-CIO, herein- 
after called ‘‘Local 80”, is a steamfitters local union with 
its principal office located in Wilmington, Delaware. 


Local 80 has entered into successive collective bargain- 
ing agreements with the Delaware Mechanical Contractors 
Association who represent various employers engaging in 
the plumbing and pipefitting industry within the ter- 
ritorial jurisdiction of Local 80. At all relevant times the 
collective bargaining agreement dated June 15, 1959 was in 
effect. The Lummus Company, hereinafter called ‘‘Lum- 
mus’’, was not a member of the Delaware Mechanical Con- 
tractors Association and was not a signatory to the Local 
80 agreement. However, by virtue of other collective bar- 
gaining agreements to which it was a party, Lummus was 
bound by the hiring provisions of the Local 80 agreement 
(J.A. 75)? 


13.4," refers to the Joint Appendix wherein there is reprinted the entire 
transcript together with the Exhibits. 
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Article IV, the hiring provisions of the Local 80 agree- 
ment, provided for the establishment of an exclusive re- 
ferral system requiring that employers call Local 80 for 
all qualified journeymen plumbers and pipefitters (J.A. 
212-218), Article IV spelled out in detail how the referral 
system was to be administered. More particularly Local 
80 was to maintain a registration facility for all qualified 
applicants for employment. Applicants were to complete 
application forms calling for relevant information as to 
experience and skills (J.A. 214). Applicants were then to 
be registered on the appropriate out of work lists (J.A, 
215). <All men were to be referred on a first-in, first-out 
basis; that is, the men first registered were to be the 
first referred (J.A. 215). 


By the very terms of Article IV, referral was not to 
be based on nor in any way affected by union membership, 
by-laws, rules, ete., or any other aspect or obligation of 
union membership policies or requirements: the employer 


was to retain the right to refuse any job applicant referred; 
and posting, in places where notices to employees and ap- 
plicants for employment were generally posted of all pro- 
visions relating to the functioning of the hiring provisions, 
was required of Local 80 and all employers (J.A. 216). 


To insure the referral system was operated in a non- 
discriminatory manner, the parties added ‘‘further safe- 
guards’”’ (J.A.17). Provision was made for a Joint Hiring 
Committee, composed of employer and union representa- 
tives, to oversee the functioning of the hiring hall and to 
serve as a court of appeal for any applicant who had a 
grievance arising from its operation, with the right of 
further appeal to an impartial umpire whenever the Com- 
mittee deadlocked over a dispute (J.A. 216-218). 


The referral system in its day-to-day operation was ad- 
ministered in accordance with Article IV. Each applicant 
was required to complete an application form. The appli- 
cant’s name was then placed on an out-of-work list which, 
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together with Article IV, rules and regulations and appeal 
forms for complaints to the Joint Hiring Committee were 
posted in a glass-encased bulletin board, four feet by eight 
foot, in the main waiting room of the Local 80 business 
office (J.A. 158-168). Upon receiving calls from employers 
cither Mr. Kennedy, the Business Manager of Local 80, or 
his secretary, Mrs. Tambourelli, would go to the waiting 
room where the pipefitters were gathered. They would 
begin at the top of the list and work down the list, calling 
off names until they had a sufficient number of men to fill 
the work order. The men would then be given a referral 
slip. For the next work order, Kennedy or Mrs. Tam- 
bourelli would begin at the point on the list where they 
left off. This procedure was followed throughout the day 
(J.A. 100, 178, 191, 195). 


The Joint Hiring Committee held monthly meetings (J.A. 
167). Appeal forms were available in the Local 80 office 
to file complaints. An appeal was to be mailed to the em- 
ployer chairman of the Joint Hiring Committee. Appeals 


had been filed and acted on by the Committee (J.A. 175, 
192)? 

The Trial Examiner and the Board found that save for 
a single incident, that of the Kivlins being refused registra- 
tion, the Local 80 referral system was administered in a 
completely non-discriminatory manner (J.A. 18, 64). Fur- 
ther, over 1,000 pipefitters had been referred by Local 
80 to Lummus alone with but one complaint—that of the 
Kivlins (J.A. 154-157). 


On February 22, 1961, James Kivlin, a welder and for 
fifteen years a member of Local 420 of Philadelphia, a 


2The Trial Examiner erred in rejecting Local 80 Exhibit 7B, the written 
appeal filed by Albert Masarik in March of 1961, the period of time that 
the Board found Local 80 violated the Act by refusing to register the Kivlins, 
and Exhibit 7A, the notification to Masarik by the Joint Hiring Committee 
of the action taken on his complaint. This evidence is obviously relevant and 
material to the issue of a dismissal of the complaint for the failure of the 
charging parties to exercise their right to have their dispute arbitrated. 
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sister Local Union of Local 80, applied to Local 80’s office 
for work. He was given a referral slip for work the next 
morning at a Bechtel Corporation job as a welder. Kivlin 
was required to take a welding test. Dominick Baffone, an 
employee of Bechtel, and also an Executive Board member 
of Local 80, gave a test to Kivlin and a number of other 
welders. The record is not clear as to exactly the whys 
and wherefores but it is clear James Kivlin failed his test 
and was paid three and one-half hours’ pay. Kivlin did 
not hit it off at all well with Baffone. They had words 
and as the Trial Examiner found, Kivlin was very bitter 
over the whole affair and felt that Baffone had not given 
him a fair deal (J.A. 35, 236). 


Later that day, Kivlin returned to Local 80 and discussed 
with Kennedy the welding test at the Bechtel job. Accord- 
ing to Kennedy, he told Kivlin he had no control over such 
a test, whereupon Kivlin threatened him and ordered him 
to come out into the street. Kivlin was asked to leave 
(J.A. 169, 173). According to Kivlin, he and Kennedy had 
an amicable discussion and Kennedy told him he could 
not understand what had happened because the foreman 
was ‘‘a nice guy,’’ that there was a lot of work breaking 
in the area, that Kivlin could stop down again, keep in 
touch, or he, Kennedy, would call his Business Agent when 
a welder was needed. Kivlin left and went back to Phila- 
delphia (J.A. 111), According to Mrs. Tambourelli, who 
overheard the conversation concerning the test, Kivlin was 
shouting and threatened Kennedy. Kennedy got a little 
excited and asked Kivlin to leave the office (J.A. 190). 
The Trial Examiner credited Kivlin’s account of what 
transpired but did observe that he was ‘‘convinced that 
the discussion was a heated one, so to speak, and the 
atmosphere was not as tranquil as Kivlin’s testimony would 
suggest to a novitiate.’’ (J.A. 39). 


On the morning of March 15, 1961, James Kivlin, ac- 
companied by his brother John, returned to Local 80. <Ac- 
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cording to John Kivlin, whom the Trial Examiner credited 
over Kennedy's denial of the incident, they entered Ken- 
nedy’s office and when James told Kennedy that they had 
been sent down there by Page, a Business Agent of Local 
420, Kennedy started to shake his head, said ‘‘I remember 
you from before. You hada fight with one of my Executive 
Board members. You gave him a hard time.’’ and con- 
cluded with: ‘You ain't working here.” Kennedy then 
turned to John, asked who he was and when James said 
he was his brother, retorted: ‘‘You ain’t working here 
either.’ According to John, the five or six minute argu- 
ment became heated and they cursed one another (J.A. 81). 
Pipefitters in the next room overheard Jimmy say to 
Kennedy: ‘Don’t come near me, old man, or I will thump 
you.’ (J.A. 99), The Kivlins left Kennedy’s office and 
after conversing in the waiting room with other members 
of Local 420 who were in the process of registering and 
subsequently referred to work, left the hall (J.A. 88, 99). 


Shortly after the March 15 incident, John Kivlin was 
referred to work through Plumbers Local 26 (J.A. 49). 
James Kivlin, a few days prior to May 22, 1961, on the 
advice of the Local 420 Business Agent that he should 
make amends to Kennedy, returned to Local 80. Over a 
denial by Kennedy, the Trial Examiner eredited the testi- 
mony of James Kivlin that he was outside the hall when 
Kennedy replied to his hello with ‘There is no use your 
hanging around here, you are going to get hurt.’”? (J.A. 
46). 


On May 22, 1961, James Kivlin went to the Lummus 
job site at Claymont, Delaware. Lummus’ timekeeper had 
him fill out an application over the objection of a Local 80 
steward that Kivlin didn’t have a referral slip. When 
Kivlin protested the timekeeper’s laying his application 
to the side, he was told to go up to the office of G. J. 
Gibson, manager of the Lummus employment office (J.A. 
49). Kivlin testified that after telling Gibson Local 80 
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would not give him a referral, Gibson told him he needed 
six welders then and there. The Local 80 steward then 
burst into Gibson’s office and after a threat of labor trouble, 
Gibson concluded the conversation with “I have your 
application. If I need you, I will call vou.’’ (J.A. 120). 


The Trial Examiner credited Gibson's denial that he had 
ever told Kivlin he needed welders at that time (J.A. 153), 
The Trial Examiner found as a fact that Lummus had all 
the welders it needed at that time and Kivlin was so ad- 
vised (J.A. 52). Before Kivlin’s arrival at the job that 
morning, welder members of Local 420 who had been re- 
ferred by Local 80 had been hired (J.A. 49-54). They 
were among the over 200 members of Local 420 who had 
been referred to the Lummus job by Local 80 (J.A. 97). 


Il. The Board’s Conclusion and Order 


On these facts, the Board, in agreement with the Trial 
examiner, found that 


“Local 80. by refusing the Kivlins the use of its 
exclusive hall, thus effectively barring them from em- 
ployment within its jurisdictional area because of the 
claimed abusive conduct of James Kivlin toward an 
unnamed member of the Executive Board, caused Re- 
spondent Lummus to deny them employment in vio- 
lation of Section 8(a)(3), thereby violating Sections 
S(b)(2) and 1(A) of the Act.’? (J.A. 9) 


Disagreeing with the Trial Examiner, the Board further 
found that 


“Local 80’s discriminatory acts, the refusals to refer 
the Kivlins, which unlawfully encouraged membership 
in good standing of Local 80, are properly chargeable 
to Lummus, the principal... . On the basis of the 
foregoing. we find that Respondent Lummus has vio- 
lated Sections 8(a)(3) and 1 of the Act.’? (J.A, 9-10) 


Member McCulloch, concurring in the finding of viola- 
tion by the act of Local 80, dissented from the finding of 
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violation on the part of Lummus (J.A. 17-20). Member 
Brown dissented on the grounds that the complaint should 
be dismissed and the Kivlins should be required to pursue 
the ‘‘equitable and efficient procedures’’ of the grievance 
machinery of the referral system (J.A. 20-22). Members 
Fanning, Rodgers and Leedom rejected the contention that 
the complaint should be dismissed on the ground that ‘‘the 
record does not disclose any justification for the failure to 
evoke the contractual grievance machinery’? (J.A. 7). As 
an additional basis for rejecting this contention, members 
Rodgers and Leedom, joined by member McCulloch, found 
that the appeals procedure lacked the standard of im- 
partiality warranting the Board’s refraining from exercis- 
ing its jurisdiction (J.A. 7, 20). 

The Board's order requires Local 80 and Lummus to 
cease and desist refusing employment to the Kivlins in 
violation of Section S(a)(3) of the Act and of restraining 
or coercing the Kivlins in the exercise of their rights guar- 
anteed in Section 7 of the Act. Affirmatively, the order re- 
quires Local 80 to place the names of the Nivlins on its out- 
of-work list, and notify other contractors that it has no ob- 
jection to the hiring of the Nivlins. Local 80 and Lummus 
are required to post notices and jointly and severally make 
whole the Kivlins from any loss of pay that they may have 
suffered by reason of the discrimination (J.A. 13-16). 


STATUTES INVOLVED 


The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., 
Sees. 151, et seq.), are as follows: 


Uysram Lazor Practices 
Sec. 8. (a) It shall be an unfair labor practice for an 
emplover— 
_ (1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation or 
administration of any labor organization or contribute 
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financial or other support to it: Provinen, That sub- 
ject to rules and regulations made and published by the 
Board pursuant to section 6, an employer shall not be 
prohibited from permitting employees to confer with 
him during working hours without loss of time or pas; 


(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization, * * * 

* * * * 


(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(1) to restrain or coerce (A) employees in the ex- 
ercise of the rights guaranteed in section 7: Pro- 
vipep, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules with 
respect to the acquisition or retention of membership 
therein; or (B) an emplover in the selection of his 
representatives for the purposes of collective bargain- 
ing or the adjustment of grievances; 


(2) to cause or attempt to cause an employer to dis- 
criminate against an employee in violation of subsec- 
tion (a)(3) or to discriminate against an employee 
with respect to whom membership in such organiza- 
tion has been denied or terminated on some ground 
other than his failure to tender the periodie dues and 
the initiation fees uniformly required as a condition of 
acquiring or retaining membership; 


* * * * 


STATEMENT OF POINTS 


1. The Board erred in finding that by refusing the 
Kivlins the use of its exclusive hiring hall, Respondent 
Local 80 violated Section 8(b) (2) and thereby also violated 
Section 8(b)(1)(A) of the Act, 


2. The Board erred in not dismissing the complaint for 
the failure of the charging parties to file a grievance under 
the grievance and arbitration machinery of the collective 
bargaining agreement. 
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SUMMARY OF ARGUMENT 


A union does not violate Section 8(b)(2) unless the dis- 
crimination which the union secks would constitute a vio- 
lation of Section $(a)(3) if the employer acted without 
union suggestion or compulsion, An employer who dis- 
criminates among employees does not violate Section 8(a) 
(3) unless the discrimination is based upon union member- 
ship or other union-connected activities. Applying this 
judicially approved test to the instant case, there was no 
‘iolation of the Act because the discrimination was based 
on prior abusive conduct by the charging party to fellow 
employees and was not in any way based on union member- 
ship or activities. 


The Board’s decision is not based on a finding that the 
discriminatory conduct of Local S80 was based on union 
membership or activity, but on the theory that any effec- 
tive action of a union over employees’ employment serves 
to encourge union membership and is thereby violative of 


Section 8(b) (2). Supreme Court decisions dealing with un- 
lawful discrimination do not support the Board theory. 


The Board’s finding of a violation of Section 8(b)(1) is 
an adjunct of the 8(b)(2) violation and must fall with the 
latter. 


Dissenting Member Brown, strongly supported by Board 
precedent and the statutory policy of encouraging the 
practice and procedure of collective bargaining as rein- 
foreed by Supreme Court decisions, would have dismissed 
the complaint for the failure of the Kivlins to pursue the 
equitable and efficient procedures of the grievance ma- 
chinery. The refusal of the Board to dismiss was bottomed 
on wholly unsupported findings and conclusions. In adopt- 
ing such erroneous reasoning for refusing to dismiss the 
complaint, the Board grossly abused its discretion in not 
dismissing the complaint. 


a RE “lew 


. 
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ARGUMENT 


I, ANY DISCRIMINATION IN EMPLOYMENT BY LOCAL 80 WAS 
NOT AN UNFAIR LABOR PRACTICE WHEREAS IN THIS 
CASE IT WAS NOT BASED UPON UNION MEMBERSHIP OR 
OTHER UNION-CONNECTED ACTIVITY 

Section S(a)(3) of the Act makes it an unfair labor 
practice for an employer to engage in discrimination in 
employment ‘‘to encourage or discourage membership in 
anv labor organization’’ and Section 8(b)(2) makes it an 
unfair labor practice for a union ‘‘to cause or attempt to 
cause an employer to discriminate against an employee in 

violation of Section 8(a) (3).”’ 


Discrimination at the instance of a union is not per se 
an unfair labor practice. Merely because a union causes 
or attempts to cause an employer to promote or demote an 
employee or to discriminate for or against him, a violation 
of Section 8(b)(2) is not established. Ford Motor Com- 
pany v. Huffman, 345 U.S. 330 (1953) ; Aeronautical Indus- 
trial District Lodge 757 v. Campbell, 337 U.S. 521 (1949) ; 
Yonkers Contracting Co.. 135 NLRB 865 (1962) ; Matter of 
Wilputte Coke Oven Division, Allied Chemical Corp., 135 
NLRB 323 (1962); International Longshoremen’s and 
Warehousemen’s Union, 121 NLRB 938 (1958); and 
Dougherty Co., 112 NLRB 986 (1955). The something 
more that must be established for an 8(b) (2) violation is 
that the discrimination ‘‘is based upon union membership 
or other union-connected activities.”’ The Second Circuit 
recently expressed this principle in NLRB v. Teamsters 
Local 294, 317 F.2d 747 at 749 (2d Cir. 1963) in stating 


“*... a union does not violate Section 8(b)(2) unless 
the discrimination which the union seeks would con- 
stitute a violation of Section 8(a)(3) if the employer 
acted without union suggestion or compulsion. See- 
tion 8(b) (2) is violated only by causing or attempting 
to cause ‘an employer to discriminate against an em- 
ployee in violation of [Section 8(a)(3)].? An em- 
ployer who discriminates among employees does not 
violate Section 8(a)(3) unless the discrimination is 
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based upon union membership or other wnion-con- 
nected activities. Tt is obvious, for example, that the 
employer's promotion or demotion of an employee who 
is a union official is not a violation of the Act unless 
the discrimination for or against him is based on union 
activity. It seems to us to be equally obvious that the 
union’s seeking such a promotion or demotion would 
not constitute an unfair labor practice if the union’s 
action was based upon the employee’s merit or demerit 
and was unconnected with its union membership or 
activity. ...?’ (Emphasis supplied) 


In the Teamsters Local 294 case, the employer, at the 
urging and request of the union’s business agent, withdrew 
the job priority status of a union member named George 
Monty. The basis for the union’s request was that Monty 
was a ‘troublemaker’? and no good and that there were 
plenty of reliable men whom the company could employ, 
and that it was trying to keep open a job which Monty 
wanted so that a man out of work could pick up a few 
days’ work now and then. Applying the above principle 
to the discrimination against Monty, the court concluded 
that since the discrimination was not based upon union 
membership or union-connected activities, the union had not 
violated Section 8(b)(2). The court reasoned thusly: 


“Since, if the employer had, sua sponte, reduced 
Monty’s priority on the ground of providing jobs for 
others, or on the ground that he was no good or a 
troublemaker, he would have committed no unfair 
labor practice under Section 8(a)(3), we fail to see 
how the union could commit an unfair labor practice 
by inducing that action.”’ 


Similarly, the Board in Int. Longshoremen’s and Ware- 
housemen’s Union, supra. refused to find a violation of 
8(b)(2) where a union refused to refer a man to work be- 
cause he was a ‘‘troublemaker.”’ 


Applying this principle that the Act is not violated by 
discrimination per se and only by discrimination based 
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upon union membership or other union-connected activities 
to the instant case, it is evident that the refusal to register 
the Kivlins was based on a personal disagreement over 
Kivlin’s welding test on the Bechtel job in February of 
1961. Kivlin incurred the personal displeasure of the 
Business Agent, Kennedy, because of his hotheadedness and 
threats. The refusal to register was based on personal 
animosity—not union membership or activities. Such a 
conclusion is supported by the finding of the Board that 
Kennedy refused the Kivlins the use of the hiring hall 
“‘because of the claimed abusive conduct of James Kivlin”’ 
(J.A. 9). The fact that Kivlin’s abusive conduct was di- 
rected to an Exceutive Board member of Local 80 rather 
than to a member of Local 420, Kivlin’s home Local Union, 
doesn’t change the results. Hundreds of members of Local 
420 were being registered and referred at the time of the 
incidents. As far as the record reveals, everyone involved 
was a union member. Further, save for the Kivlins, all 
applicants for employment were being registered and dis- 
patched in a non-discriminatory manner. The Executive 
Board status of the welder inspector foreman had no bear- 
ing on the dispute. Moreover, to conclude otherwise would 
be to ignore that it was not merely the abusive conduct to 
the welder inspector that caused the animosity to Kivlin, 
but also the threats that Kivlin made to Kennedy later 
that day in what the Trial Examiner found was a ‘‘heated 
conversation.’? Importantly, Kivlin was characterized by 
the Trial Examiner as a ‘‘hot tempered individual’’ (J.A. 
57), a conclusion fully supported by testimony that Kivlin 
made obscene remarks and cursed Kennedy (J.A. $1, 99). 


Further, the refusal of Kennedy to register the Kivlins 
because of this personal dispute cannot be equated with the 
enforcement of a union rule or regulation. The action of 
Kennedy was clearly contrary to the policies and rules set 
forth in Article IV of the hiring provisions of the agree- 
ment. Moreover, it is contrary to the impartial and non- 
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discriminatory manner which Kennedy had without devia- 
tion followed in the referral of men. 


Certainly, then, if Lummus, upon learning of the per- 
sonality clash and the abusive conduct of Kivlin with its 
welding foreman, had refused to hire the Kivlins when 
they subsequently applied for work, there w ould have been 
no violation of the Act. Likewise, the Union cannot have 
been considered to have committed an unfair labor practice 
because of inducing the same act. 


It is submitted that the discriminatory act of refusing 
to register the Kivlins was solely based on personal ani- 
mosity arising from abusive conduct and was not in any 
way based on union membership or activities. Further, 
like the Second Circuit, this Court should find that Loeal 
80’s taking action against the Kivlins because James 
Kivlin was ‘‘no good or a troublemaker’’ does not violate 
Section 8(b) (2). 


The Board did not find that the refusal to refer and 
register was based on union membership or activity. At 
the heart of the Board’s decision is the proposition that 
because the union caused the Kivlins not to be referred and 
thereby deprived of employment with Lummus, such action 
served to encourage union membership. According to the 
Board, a union’s causing of employer action encourages 
union membership. The Second Circuit in Teamsters Local 
294, supra, specifically rejected this proposition that ‘‘Sec- 
tion 8(b) (2) is violated because the display of the union’s 
power over the priority status of einploye es demonstrates 
the advantages of such membership.’’ The court declared 
that only discrimination based upon union membership or 
other union-connected activity violated Section 8(b) (2). 


The decisions of the Supreme Court support the views of 
the Second Circuit. In Teamsters Local 357 v. NLRB, 365 
U.S. 667 at 675, Justice Douglas, writing for the Court, 
said: ‘It is the ‘true purpose’ or ‘real motive’ in hiring 
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or firing that constitutes the test.’? And Justice Harlan, 
concurring, pointed out that ‘‘a finding of a violation of 
§ 8(a)(3) or § 8(a)(2) requires an affirmative showing of a 
motivation of encouraging or discouraging union status or 
activity.’? (Emphasis in original) Accordingly, no in- 
ference of unlawful motivation was sustained by the Su- 
preme Court either in Teamsters Local 357, where the em- 
ployer agreed to the union’s operating an exclusive hiring 
hall, or in NZRB v. News Syndicate Co., 365 U.S. 695 
(1961), where the employer agreed that all hiring would 
be done by foremen, who had to be union members. 


Examination of the holdings of these and other Supreme 
Court cases dealing with alleged union-inspired job dis- 
crimination dispels any notion that a violation of the Act 
exists whenever there is a simple juxtaposition of (1) dis- 
crimination, and (2) the encouragement or discouragement 
of union membership or participation. Like the Supreme 
Court in Teamsters Local 357, supra, at 676, the Second 
Cireuit in Teamsters Local 294, supra, at 750, n. 6, quite 
realistically recognized that almost any exercise of union 
power may be said, in a certain sense, to have the ‘‘effect 
of encouraging union membership.’’ But this was termed 
“irrelevant”? for statutory purposes, ‘‘in the absence of 
discrimination based upon union membership or activity.”’ 
(Emphasis supplied) 


It follows that even though union-induced discrimina- 
tion, like any other union-induced action, may have the 
indirect byproduct or incidental effect of encouraging 
unionism, this does not mean that such discrimination con- 
stitutes a violation of the Act unless that discrimination is 
‘“based upon,’’ or has as its ‘‘true purpose’’ or ‘‘real 
motive,’’ the encouragement of union participation. This 
was the very point of Justice Clark’s dissent in Teamsters 
Local 357, supra, at 689. He argued that it should be 
enough to sustain a violation if the ‘‘effect’’ of the dis- 
crimination was to encourage or discourage union member- 
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ship; he acknowledged that ‘‘fojn the other hand, * * 
the Court agrees, that there can be no ‘discrimination’ 
within the section unless it is based on union membership.”’ 
(Emphasis in the original) See also H. Conf. Rep. No. 
510, 80th Cong., Ist Sess., p. 44 (section S(a) (3) “‘prohibits 
an employer from discriminating against an employee by 
reason of his membership or nonmembership in a labor 
organization’’), quoted in Radio Officers’ Union v. NLRB, 
247 U.S. 17 at 44 (1953). (Emphasis supplied) Cf. NIRB 
vy. Burnup and Sims, Inc., 54 L.R.R.M. 2007, 2010 (5th Cir. 
Aug. 22, 1963). 


The practical test for distinguishing between union in- 
duced discrimination violative of the Act and any other 
kind is the test of the Second Circuit in Teamsters Local 
294, supra, at 749. It is whether ‘‘the discrimination which 
the union seeks would constitute a violation of Section § 
(a)(3) if the employer acted without union suggestion or 
compulsion.’’? It is noteworthy that the Second Circuit, 


after analyzing the real import of the Supreme Court’s de- 
cision in Teamsters Local 357, supra, considered the appli- 
eability of this test to a hiring hall situation. The Court 
reasoned that: 


‘¢ | . Union administered hiring halls do not violate 
the Act by refusing referral on the ground that others 
out of work longer should be referred first (actually a 
frequent ground for preference) or on the ground that 
an applicant is ‘no good’ or a ‘troublemaker.’ Refer- 
ral by the union violates the Act only when there is 
discrimination based upon union membership or wnion 
activity. 

‘“‘The conclusion of the Board that an employer com- 
mits an unfair labor practice if he changes an employ- 
ee’s conditions of employment at the instance of the 
union, is... contrary to the letter and spirit of the 
Act and to the precedents. ...”’ (at 751) (Emphasis 
supplied) 


In the instant case, Lummus would have violated Sec- 
tion 8(a) (3) if it had discriminated against the Kivlins on 
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the ground that they had failed to participate in union 
affairs but Lummus would not have violated Section 8(a) 
(3) by refusing to hire the Kivlins because of James 
Kivlin’s abusive conduct to Lummus’ welding foreman. 
Therefore, when the union refused to register the Kivlins, 
it cannot be said—to use the exact language of Section 
S(b)(2)—to have ‘‘cause[d] or attempt[ed] to cause an 
employer to discrimnate against an employee in violation 
of Section 8(a)(3).’’ All of the Supreme Court decisions 
dealing with unlawful discrimination are consistent with 
this conclusion. Radio Officers’ Union v. NLRB, supra; 
NLRB vy. Erie Resistor Corporation. — U.S. —, 83 Sup. 
Ct. 1139, 10 L. ed. (2) 308, 1963. In every instance the dis- 
crimination involved in the case before the Court was bot- 
tomed in union membership or activity. 

The union submits that its conduct in the instant case 
was not violative of Section S(b)(2). Further, since the 
Board’s finding of a violation of Section 8(b) (1) (A) is 


merely derivative or an adjunct to its finding of a viola- 
tion of Section 8(b) (2), the Section 8(b)(1)(A) violation 
must fall with the 8(b)(2) violation. Moreover, if the 
conduct complained of is considered as an independent find- 
ing of a violation of Section 8(a)(1), its enforcement is 
prevented by NLRB v. Drivers Local Union 639, 362 U.S. 
274 (1960) ; see also Teamsters Local 294, supra. 


IL THE COMPLAINT SHOULD BE DISMISSED FOR THE FAILURE 
OF THE CHARGING PARTY TO SUBMIT THE REFUSAL TO 
REFER TO ARBITRATION UNDER THE COLLECTIVE BAR- 
GAINING AGREEMENT 


Article IV, the hiring provision of the Local 80 agree- 
ment, established grievance machinery to consider and 
remedy the type of conduct complained of by the Kivlins. 
Dissenting Member Brown, strongly supported by Board 
precedent, would have dismissed the complaint for the 
failure of the Kivlins to pursue the ‘equitable and effi- 
cient procedures’’ of the grievance machinery (J.A. 20- 
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22), The majority of the Board erred in not following 
the lead of Member Brown. 


The National Labor Relations Board recognized at a 
very early date the principle relied upon by Member 
Brown. In Consolidated Aircraft Corp., 47 NLRB 694 
(1943), enf. as mod., 141 F. 2d 785 (9th Cir., 1944), the em- 
ployer, without notifying or consulting the Union with which 
it had a collective bargaining agreement, ‘‘took unilateral 
action in a matter involving the interpretation and admin- 
istration of its collective contract with the union.’’ Upon 
a finding that the Union failed to utilize the contractnal 
machinery for the settlement of the disputes which gave 
rise to the proceeding, but instead filed charges before 
the NLRB, the complaint was dismissed insofar as it 
alleged that the employer had refused to bargain collec- 
tively. The Board explained, at 706, that: 


“Tt will not effectuate the statutory policy of ‘en- 
couraging the practice and procedure of collective 
bargaining’ for the Board to assume the role of policing 
collective contracts between employers and labor or- 
canizations by attempting to decide whether disputes 
as to the meaning and administration of such contracts 
constitute unfair labor practices under the Act. On 
the contrary, we believe that parties to collective con- 
tracts would thereby be encouraged to abandon their 
efforts to dispose of disputes under the contracts 
through collective bargaining or through the settle- 
ment procedures mutually agreed upon by them, and 
to remit the interpretation and administration of their 
contracts to the Board. We therefore do not deem 
it wise to exercise our jurisdiction in such a case, 
where the parties have not exhausted their rights 
and remedies under the contract as to which the dis- 
pute has arisen.’’ 


The complaint was also dismissed insofar as it alleged 
the discriminatory discharge of two employees for union 
activity because that matter could also have been taken to 
arbitration under the contract. 
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Section 10(a) of the Act, which provides that the Board’s 
power to prevent unfair labor practices ‘‘shall not be 
effected by any other means of adjustment or prevention 
that has been or may be established by agreement, law or 
otherwise,’’ does not conflict with the Board’s decision in 
Consolidated Aircraft Corp., supra. Under Section 10(a), 
the Board is ‘‘empowered,’’? not directed, under the 
Act, and it may and should, in a proper case, stay 
its hand if the policies of the Act would best be served 
by that course. Halestrom Drug Stores v. NLRB, 187 
F, 2d 418, 421 (9th Cir.), cert. den’d 342 U.S. S15 (1951). 
The statute does not compel intervention because of an 
agreement to arbitrate." 


Since Consolidated Aircraft, contrary to the implication 
of the comments of Members Leedom and Rodgers (J.A. 6, 
footnote 2), the Board has, where arbitration is unavail- 
able but as yet an unutilized remedy for the resolution of 
conduct which may violate both the collective bargaining 
agreement and the Act, chose not to exercise its juris- 


diction until the contractual remedies have been exhausted. 
McDonnell Aircraft Corp., 109 NLRB 930, 934-35 (1954) : 
Crown Zellerbach Corp., 98 NLRB 753 (1951).4 


3It should also be noted that although the Senate Labor Committee had 
proposed handling breach of a collective bargaining agreement through Board 
processes as an unfair labor practice (a proposal which was rejected in Con- 
ference), it added this caveat (S. Rep. No. 105, 80th Cong., Ist Scss., p. 23, 
Leg. Hist. of the LMRA, 1947 (G.P.O, 1948), 429): 


‘‘Tho committee wishes to make it clear that... it is not intended that 
the National Labor Relations Board shall undertake to adjudicate all disputes 
alleging breach of labor agreements. Any such course would be inimical to 
the development by the parties themselves of adequate grievance-handling 
and voluntary arbitration machinery. . . . Hence the committee anticipates 
that the Board will develop by rules and regulations a policy of entertaining 
ander these provisions only such cases alleging violation of contract as cannot 
be settled by resort to the machinery established. 


4The approach of the Board has been favorably commented on by the 
writers in the field. See Dunau, 57 Col. Univ, L. Rev. 59-64; Wollett, ‘“The 
Interpretation of Collective Bargaining Agreements: Who Should Have 
Primary Jurisdiction,’’? 10 Lab. L, J. 477 (1959) ; Levitt, ‘‘Interrelationships 
in the Interpretation of Collective Bargaining Agreements,’’ 10 Lab. L. J. 
484 (1959); Slovern, ‘‘Section 301 and the Primary Jurisdiction of the 
NLRB,’’ 76 Harv. L. Rev. 529, 
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Likewise, the Board has often deferred to an arbitration 
award already rendered unless the arbitration procedure 
was unfair or irregular or the arbitrator’s decision was 
repugnant to the purpose and policies of the Act. Inter- 
national Harvester, 1388 NLRB 923 (1962); Spielberg 
Manufacturing Company, 112 NLRB 1080 (1955).5 This 
declination in favor of determination of a dispute by the 
arbitration machinery, which the parties have contracted 
to follow, is based on the Board’s judgment that this means 
of adjustment best effectuates the practice of collective 
bargaining which it is the purpose of the Act to promote. 
Such a policy is based on sound reasons. The fact that 
the Board’s docket is notoriously overcrowded, that Board 
decisions are often slow in coming, and that the remedies 
which the Board may fashion are often inflexible, that the 
remedies of jurisdictional restrictions may effectively 
climinate the possibility of administrative action, all miti- 
gate in favor of a declination of jurisdiction by the Board.® 
In the instant case, if the Kivlins had filed a complaint 


with the Joint Hiring Committee, they could have obtained 
speedy and more complete justice. Not only could the re- 
fusal to register have been rectified, but, if justified, a 
remedy could have been fashioned to correct any existing 
unfairness in the giving of welding examinations. This 
policy of the Board’s referring breach of contract ques- 
tions to the ‘‘usual processes of the law’’ has received 


5In the International Harvester casc, the Board stated: ‘‘If complete 
effectuation of the federal policy [favoring arbitration] is to be achieved, we 
firmly believe that the Board, which is entrusted with the administration of 
one of the many facets of national labor policy, should give hospitable accept- 
ance to the arbitral process as ‘part and parcel of the collective bargaining 
process itself,’ and voluntarily withhold its undoubted authority to adjudicate 
alleged unfair labor practice charges involving the same subject matter, 
unless it clearly appears that the arbitration proceedings were tainted by‘ 
fraud, collusion, unfairness, or serious procedural irregularities or that the 
award was clearly repugnant to the purposes and policies of the Act.’’ 


6 See Dunau, supra, for full explanation of the factors favoring the Board’s 
deferring to arbitration machinery. 
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strong support in recent decisions of the Supreme Court.” 
Strong emphasis has been placed by the Court upon arbitra- 
tion as a means of peacefully and expeditiously resolving 
labor disputes in the drafting of Section 301 and its inter- 
pretation by the Court. Tertile Workers Union v. Lincoln 
Mills, 353 U.S, 448 (1957) ; United Steelworkers v. Warrior 
€ Gulf Navigation Co., 363 U.S. 574 (1960). 


The action of the Board in the instant case frustrates 
the policy approved and adopted by the Supreme Court 
of the peaceful resolution of labor disputes through arbitra- 
tion. The Board abandoned this policy on grounds that 
were clearly erroneous. Member MeCulloch (J.A. 20), 
joined by Members Rodgers and Leedom (J.A. 7) declined 
to dismiss the complaint because “*, .. the appeals pro- 
cedure, at least in its application to the instant case, lacked 
the standard of impartiality upon which, in my view, the 
Board should insist, as a precondition to refraining from 
exercising its own undoubted jurisdiction. ...° It is dif- 
ficult to understand how Member McCulloch could reach 
such a conclusion after his initial conclusion that the 
parties, in addition to incorporating the Mountain Pacific ® 
standards in their hiring hall provision, had added further 
safeguards of their own to insure the hiring hall would be 
operated in a lawful manner (JA. 17). 


In any event, all grievance procedures provide, in the 
first steps, an opportunity for the parties to mutually 
resolve the grievance, Further, the perpetrator of a wrong 
is always one of the parties. The only grievance procedure 


7 The Supreme Court has all but sounded the death knell of the theory of 
exclusive NLRB jurisdiction in cases arising under Section 301 of the Labor 
Management Relations Act. See Smith v. Evening News, 371 U.S. 195 (1962) ; 
Atkinson v. Sinclair Refining Co., 370 U.S, 238 (1962); Local 174, Teamsters vy, 
Lucas Flour Co., 369 U.S. 95 (1962); Dow Bor Co. v. Courtney, 368 U.S. 502 
(1962), 

8In Mountain Pacific Chapter of the Associated General Contractors, 119 
NLRB 883 (1957), the Board prescribed certain safeguards for hiring halls 
to insure their nondiscriminatory operation. The Mountain Pacific doctrine 
was subsequently overruled in Teamsters Local 357 v. NLEB, supra, 
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that would appear to be acceptable to McCulloch, Rodgers 
and Leedom is one that has never been adopted by anyone, 
namely one that provides no opportunity for the parties, 
in the early steps, to resolve their differences. Finally, the 
McCulloch approach is a reenunciation of the presump- 
tion of illegality which the Board indulged in its Mi ountain 
Pacific doctrine. Such a presumption of wrongdoing was 
specifically repudiated by the Supreme Court in Teamsters 
Local 357 v. NLRB, supra. 


Equally objectionable is the limitation of actual notice 
which Member Fanning would add to the principle of dis- 
missing complaints for a failure to make use of an avail- 
able grievance machinery. It is difficult to understand 
how a conclusion could be reached that there was no notice, 
in view of the facts that the Kivlins were long-standing 
members of the Union, were familiar with the hiring pro- 
cedures, had been present on at least three occasions in 
the Local 80 waiting room in front of a 4 x 8 foot glass 
encased bulletin board on which there was posted material 
dealing with referrals, including appeal forms, had conver- 
sations with other pipefitters, and made application in the 
business office where the referral procedure was also posted. 
A finding of a lack of notice, under such circumstances, is 
incredible. The implication of Member Fanning’s position 
that a man must actually be told of his right to file a 
grievance after being wronged is a repudiation of prin- 
ciples of responsibility and brings back to the law what 
has been thought to be a disregarded principle, namely 
that a plea of ignorance is a defense. 


Local 80 submits that the grounds upon which a majority 
of the Board refused to decline jurisdiction are wholly 
erroneous and that the Board’s refusal to follow the lead 
of Member Brown was a gross abuse of discretion. This 
Court should adopt the view of Member Brown and dis- 
miss the complaint, or, in the alternative, remand the 
case to the Board to reconsider the applicability of the 
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principle of a dismissal of the complaint for failure to 
make use of the grievance machinery of the Local 80 
agreement. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the Board’s order should be set aside and that enforce- 
ment should be denied. 


Respectfully submitted, 
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ASSOCIATION, AND THE PAINTING AND DECO. 

RATING CONTRACTORS OF AMERICA, INC. AS 
AMICI CURIAE 


This joint preceeding has been brought to review and 
set aside or to enforce an order of the National Labor 
Relations Board holding that the employer-petitioner, in 
Case no. 17,943, and Union-respondent in Case No. 17 981, 
violated Sections 8(a)(3) and (1) and 8(b)(2) of the 
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National Labor Relations Act as amended (hereinafter 
referred to as the ‘‘Act’’), as a result of the alleged dis- 
criminatory referral practices of Local 80 (respondent in 
No. 17,981). 


Statement of Facts 


There is little disagreement as to the main facts, and 
for the purpose of this amicus brief, it will be assumed 
that the facts found by the Board are supporied by the 
evidence. 


Briefly, the facts are that James Kivlin, a member of 
UA Local 420, sought employment at a hiring hall main- 
tained by respondent Local 80 (hereinafter referred to as 
“‘Local 80’? or the Union) in February of 1961 and was 
referred to a job site where he failed a welding test. 
Thereafter, James Kivlin returned to the hiring hall and 
had an argument with Charles EK. Kennedy, Business Agent 


of Local 80. Subsequently, on March 15, 1961, James Kivlin 
again applied for referral from the Local 80 hiring hall 
and was denied referral because of his prior argument 
with Mr. Kennedy. Mr. Kennedy also on this occasion 
stated that he would not refer John Kivlin, the brother 
of James Kivlin, who had applied with him (J.A. 7a-9a). 


On these facts, the Board has held that the petitioner, 
Lummus Company (hereinafter referred to as ‘‘Lummus’’ 
or ‘‘The Company’’) was responsible for the denial of re- 
ferral on March 15, although there is no evidence that 
Lummus was on that day using the hall or was on that day 
hiring employees or would have hired either Kivlin had 
they been referred. 


In reaching this conclusion, the Board rigidly followed 
a rule of respondeat superior. The Board’s decision would 
have held any other employer who used the hiring hall as 
a source of employees to be liable if a charge were filed 
against that employer. 
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Although the Board attempts to buttress its finding of 
March 15 liability by evidence which occurred on May 22, 
it does not in any way tie the refusal by Lummus in May 
to hire James Kivlin with the events of March. On May 
22, James Kivlin, but not John Kivlin, applied directly at 
the Lummus job site. Although the testimony is confusing, 
it is clear that Lummus did not employ James Kivlin be- 
cause under its collective agreement it had agreed to seek 
all employees in his classification through the hiring hall. 
It is also clear that at no time did James Kivlin ever claim 
to Lummus or to any other employer that he had been 
denied referral for reasons which violated Section 8(a) (3). 
It is conceded that the hiring hall agreement was valid, 
that the practices followed at the hiring hall were legal, 
that there were no other cases of alleged discrimination 
by the hiring hall, and that the employer had no knowledge 
of the existence of James Kivlin prior to May 22, and had 
no knowledge of or part in the events of March 15. 


Interest of Amici Curiae 


The National Constructors Association (referred to 
herein as ‘‘NCA’’) is an unincorporated association con- 
sisting of thirty national construction companies engaged 
primarily in the design, engineering and erection of chem- 
ical plants, steel plants, power plants and oil refineries. 
The Lummus Company is a member of NCA. On behalf 
of its members, NCA negotiates collective agreements 
with the international unions which represent employees 
in the various building and construction crafts. These 
agreements, known as national construction agreements, 
establish general terms and conditions of employment on 
construction projects undertaken by these employers at 
locations throughout the United States. These agreements 
generally provide that the employer will comply with the 
wages, hours and conditions of employment in effect in 
the area in which the construction is undertaken. The 
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national agreement which required Lummus to adopt the 
local hiring arrangements in this case had been negotiated 
by NCA with the parent organization of Local 80. The 
relevant terms of that national agreement are attached to 
the petition for review filed in this Court by Lummus. 


The national agreement between NCA and UA required, 
among other things, that referrals be on a nondiscrimina- 
tory basis and included the three conditions set down by 
the Board in Mountain Pacific Chapter, 119 NLRB 883 
(1957). NCA negotiated similar national agreements with 
other international unions which generally contain the 
clauses required by Mountain Pacific. The hiring hall pro- 
vision of the agreement between the Delaware Mechanical 
Contractors Association and Local 80 followed the stand- 
ards negotiated in the national agreement. 


The Painting and Decorating Contractors of America, 
composed of 350 local chapters with a total membership 
of over 8,000 painting and decorating contractors situated 
throughout the country, has been in continuous existence 
for more than 80 years. Many of its members are engaged 
in the execution of jobs situated in many of the States of 
our Union. The various jobs require different degrees 
of skill and a number of different types of training; con- 
sequently, the contractor must of necessity rely upon the 
established local hiring procedure in each area where his 
jobs are located. These contractors are not only engaged 
in painting and decorating new work, but in the field of 
maintenance and rehabilitation of properties. 


NCA and its members and the members of the Painting 
and Decorating Contractors of America are concerned with 
the effect of the Board’s decision in this case, since it 
imposes a new rule of liability in connection with the 
operation of hiring halls. The Board decision imposes a 
vicarious liability on all employers and requires an em- 
ployer in effect to act as an insurer of the operations of 
the hiring hall at a time when the employer is not using 
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the hall. The Board reached its decision despite the fact 
that the hiring hall agreement is valid and complies with 
Mountain Pacific; despite the fact that the hiring hall 
arrangement is lawful; despite the fact that there is no 
evidence of discriminatory practices in the hiring hall; 
despite the fact that the applicant never applied to the 
employer in March and never at any time alleged dis- 
criminatory treatment, and despite the fact that the hiring 
hall arrangement contained provisions for appeals by ap- 
plicants which not only give the employer the opportunity 
to investigate and remedy abuses, but give him notice of 
alleged abuses, 


Argument 


Hiring halls have been found to be beneficial by Courts, 
Congress and the Board. See Local 357 v. NLRB, 365 U. S. 
667 (1961); S. Rep. No. 1827, 81st Cong., 2d Sess.; Moun- 
tain Pacific Chapter, supra. 


The benefits of the hiring hall have been reviewed in 
many proceedings, and we do not believe it necessary to 
repeat them. For the employee, the hall eliminates waste- 
ful time consuming, repetitive and often unproductive 
scouting for jobs and provides the best guarantee of con- 
tinuous employment. For the employer, the hall serves 
as a central source from which he is readily able to meet 
the demands for skilled craftsmen. 


It has been a long established practice in the construc- 
tion industry to which Congress gave explicit approval in 
the 1959 amendments (29 U.S.C. 158(f), 73 Stat. 545) to 
negotiate so-called exclusive referral arrangements with 
unions which comprise the Building and Construction 
Trades Department. These agreements usually provide 
that the employer will seek employees through hiring facili- 
ties maintained and operated by the union. Following 
Mountain Pacific, supra, the hiring hall arrangements in 
both local and national agreements were revised to incor- 
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porate the Mountain Pacific standards. The agreement in 
question in this case includes Mountain Pacific standards. 


Employers who operate on a national basis and who 
frequently need large numbers of journeymen on short 
notice, usually advise the hiring halls of the need for em- 
ployees. At any given time an employer will need skilled 
craftsmen in more than one trade. On the average con- 
struction site, the employer will need electricians, pipe fit- 
ters, carpenters, bricklayers, operating engineers, iron- 
workers and others. The employer has no facilities to 
police the operations of the various hiring halls. For this 
reason, employers have generally added to the Mountain 
Pacific requirements a provision for review of hiring hall 
practices by appeal. As indicated above, this appeal pro- 
cedure not only provides swift review of alleged abuses, 
but also gives the employer notice of any such claim. 


The net effect of the Board decision is to make worthless 
all the efforts by employers and unions to incorporate the 
Mountain Pacific standards into hiring hall agreements. 
The decision has a further effect of destroying the protec- 
tion which Congress obviously had intended to give valid 
hiring hall arrangements in the 1959 amendments. The 
decision also deprives the employer of the protection which 
was thought to be secured by the appeal procedure. Em- 
ployers in effect are told that revised national agreements, 
valid hiring hall arrangements, legislative changes and 
negotiated protection are all worthless. Employers are 
told that they are responsible for unilateral acts of a union 
business agent of which they have neither knowledge nor 
notice. This liability is imposed, although the applicant 
never advised any employer either in March or in May 
that he had been the victim of discrimination. 


This absurd result flows from the rigid application by 
the Board of rules of principal and agent in circumstances 
where they do not apply. The Board, which so frequently 
adverts to ‘‘industrial realities’’, has ignored truth and 
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reality in its decision. While the union may for some 
purposes be deemed the agent of the employer, there is 
no valid reason to impose an insurer’s liability on the 
employer where he has taken all of the steps described 
above. This is not a case in which the hiring arrangement 
was invalid or where hiring practices had been notoriously 
illegal, or where the employer had actual knowledge of the 
discrimination or where the employer had even some notice 
of the discrimination. 


All prior Board or Court decisions which have imposed 
a liability on employers have had one or more of the 
circumstances described above. Without examining the 
burden which its decision would impose on employers, the 
Board has reversed the finding of the Trial Examiner and 
has imposed this liability on employers. In its decision in 
Mountain Pacific, the Board undertook to suggest to em- 
ployers what employers regarded as a means of protect- 
ing themselves from the liability imposed in this case. In 
the instant decision, the Board has swept away that pro- 
tection but has neglected to advise employers what, if 
any protection, they can secure. The efforts of these em- 
ployers to revise all national agreements after Mountain 
Pacific, is one evidence of the desire by the employers to 
comply with the Act and to secure such reasonable pro- 
tection as is available. 


The Board decision is unique, also, in that it finds a 
liability on the employer based upon discrimination in hir- 
ing at a time when the employer was not shown to have 
been hiring any employees and when there is no evidence 
that the employer would have hired the Kivlins. In this 
connection, the Board extends the doctrine of liability, not 
only to those employers who may have been using the hall 
on the date of the refusal to refer, but to other employers 
who may have used the hall on some occasions before or 
after the refusal to refer. For this extension of the Act, 
the Board cites no authority and passes the point without 
discussion. 
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In an effort to support its finding of liability as of 
March 15, the Board relies on events which occurred in 
May. If the Board decision intends that Lummus is liable 
only because of the application by James Kivlin in May, 
the harmful effects of the decision are somewhat reduced. 
However, since the Board finds the employer liable with 
respect to both James Kivlin and John Kivlin (who never 
applied to Lummus), it is difficult to see how the May 
events create liability as of March. 


Without attempting to resolve the conflict in testimony 
as to what actually occurred when James Kivlin applied 
at the Lummus job site on May 22, it is clear that he never 
claimed that he had been subjected to discrimination. In 
the absence of such a claim, there is no support for the 
Board holding that these events placed the employer on 
notice that something was amiss with the operation of the 
hall. On jobs where thousands of employees work, it is 
unreasonable to require an employer to inquire into the 
operation of a hiring hall on the basis of James Kivlin’s 
version of the events of May 22. Since the hiring arrange- 
ment contained an appeal procedure and since the appli- 
cant never even alleged discrimination, there was no 
occasion for the employer to undertake the kind of investi- 
gation which the Board seems to feel was required. In 
this connection, it should be noted that the validity of the 
hiring arrangement has been conceded, and that one of 
the provisions of the hiring arrangement called for post- 
ing of its provisions at the Union hall and at the job site. 
Having satisfied this Board requirement of notice, it is 
an imposition on the employer to suggest that under these 
circumstances the employer was required to undertake in- 
vestigation at his peril. 


Employers, unions and employees have found hiring hall 
arrangements very beneficial. The Board and its general 
counsel devoted considerable effort in 1958 to advising the 
construction industry what was deemed necessary for a 
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valid hiring hall arrangement. Subsequent Court modifica- 
tion of the Board rule in Mountain Pacific, did not in any 
way challenge the advisability of the standards suggested 
by the Board. The instant decision, if allowed to stand, 
would cast considerable doubt on the continued use of hir- 
ing halls. Employers who are not present when disputes 
occur in the hall will be left with no defense and no means 
of learning the facts if months later a dissatisfied appli- 
cant claims discrimination in referral. In addition, the 
employer who has taken every possible step to protect 
himself and to continue a mutually beneficial hiring hall 
arrangement, is subjected to liability, although the appli- 
can has never informed the employer of the alleged dis- 
crimination. 


CONCLUSION 


It is respectfully submitted that the Board erred in 
holding that the Lummus Company violated Section 


8 (a) (3) of the Act. 
Respectfully submitted, 


Quentin O. Younc, 
1025 Connecticut Avenue, 
Washington, D. C. 


Joun K. Carrot, 
A. E. Rost. FrrepMan, 
Of Counsel. 
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I. The General Counsel’s brief relies on “findings” 
not supported by the evidence. 


While many facts in this case are not in dispute, the 
General Counsel’s description of the facts includes a state- 
ment that the Board found the employer had acquiesced in 
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and ratified the discriminatory action of the Union toward 
the Kivlins (G. C. Br., p. 2). There is no evidence in the 
records to support this finding. It appears to be based 
upon the finding by the Board that the events of May 22 
placed the employer on notice ‘‘that there was something 
amiss with the operation * * *’’ of the hall. Since there 
was no claim by James Kivlin or anyone else on May 22 
of discrimination and no reference then to the events of 
March 15 and no evidence of employer knowledge of the 
March events, there is no support for the finding of acqui- 
escence or ratification. See Pence v. Langdon, 99 U. S. 
578, 581 (1878) : 

‘‘ Aequiescence and waiver are always questions of 
fact. There can be neither without knowledge. The 
terms import this foundation for such action. One 
cannot waive or acquiesce in a wrong while ignorant 
that it has been committed. Current suspicion and 
rumor are not enough. There must be knowledge of 
facts which will enable the party to take effectual 
action... .”’ 


At no point does the Board even claim that on May 22 
Lummus had knowledge of the events of March 15. 


The facts in this ease also do not establish ratification. 
See Toebelman v. Missouri-Kansas Pipe Line, 130 F. 2d 
1016 at 1022 (3rd Cir., 1942) : 


“|_| Ratification to be effective imports knowledge 
of all material facts on the part of those ratify- 


ING esis?” 

As was pointed out above there is no claim that Lummus 
had any knowledge on May 22 of the events of March 15. 
It is not even claimed that James Kivlin referred to the 
March 15 events when he applied at the site on May 22. 


The General Counsel’s statement of fact is somewhat 
misleading, if it attempts to create the impression that 
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there is evidence of the hiring of fitters (Kivlin’s job 
classification) prior to March 15, 1961 (G. C. Br., p. 3). 
The testimony in this respect merely is that fitters had 
been hired prior to May 22 (JA 154a). There is nothing 
in the evidence to indicate that any such hiring occurred 
on March 15. 


The General Counsel’s brief also contains a claim “‘that 
the Company was placed on notice on May 22, 1961, so as 
to have reasonable ground to believe that the denial of the 
hall to James Kivlin was based on an unlawful reason 
* °° (G. C. Br. p. 6). There is no evidence to support 
a finding of ‘an unlawful reason’’, for at no time did 
James Kivlin ever claim to Lummus or any employer that 
the denial of the hall to him was for an unlawful reason. 
The brief misstates the Board’s finding which was that 
Lummus ‘‘was placed on notice on May 22, 1961 that there 
was something amiss * * *”? (JA 10a). The Board then 
held that Lummus had an obligation under these cireum- 
stances to investigate (JA 10a). This is not a finding that 


the employer had ‘‘* * * reasonable ground to believe the 
denial * * * was based on an unlawful reason * * *,”” 


II. The General Counsel has misstated the rule of 
prior cases. 


The main error in the General Counsel’s brief appears 
in Point II where it states (G. C. Br., pp. 13-14): 


“It is settled that an employer is liable for dis- 
criminatory hiring practices when effected through a 
union which he has rendered his hiring agent, through 
an exclusive hiring agreement.’’ 


In support of this sweeping and unqualified statement 
eleven cases are cited, no one of which or any combination 
of them supports such a rule. Nor would such a rule, if 
supported by the cases be decisive in view of the added 
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factors present in this exclusive hiring agreement and in 
view of the peculiar facts of this case which make it a 
case of first impression. 


The first case cited is Morrison-Knudsen, 275 F. 2d 914 
(2nd Cir., 1960). The Court found: 


“In our opinion the evidence in the record as a 
whole is sufficient to sustain the Trial Examiner’s 
and the Board’s conclusion that the hiring hall ar- 
rangement and practice was operated in a diserimina- 
tory manner in violation of section 8(a) (1) and (3) 
of the <ct.”’ 


In this case it should also be noted that the Court, after 
describing the discriminatory nature of the hiring hall 
arrangement pointed out: 


“The Board further held, following its recent 
Mountain Pacific case, that an employer may enter 
into an exclusive hiring arrangement with a union 


provided adequate safeguards against discrimination 
are prescribed, but found that the petitioners had not 
provided such safeguards.”’ 


In the Morrison-Knudsen case the following comment 
by the Court clearly indicates the distinction hetween the 
facts considered there and the facts, agreement and prac- 
tices in the instant case: 


“Since we have concluded that the findings of dis- 
crimination are supported by the evidence, it is un- 
necessary to pass upon the Board’s contention based 
upon the controversial issue raised by the Mountain 
Pacific case.” 


On the issue of knowledge, as was pointed out in the 
Petitioner’s Brief (Case No. 17,981) (p. 18), the argu- 
ment in Morrison-Knudsen was on the extent of knowl- 
edge and not on the fact of knowledge. 
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The second case is NLRB v. Local 490, 300 F. 2d 328 
(8th Cir., 1962), which involved only the responsibility 
of the union which refused to refer an applicant. No 
charge was filed against the employer and the liability of 
the employer was never raised or considered by the Board 
or the Court. 


The third case cited is NLRB v. The Lummus Company, 
210 F. 2d 377 (5th Cir., 1954). In this case there was an 
illegal agreement, employer knowledge of the discrimina- 
tory conduct, an employer statement to the applicant re- 
speeting the necessity for union membership and a direct 
application by the applicant to the employer. 


The fourth case is NLRB v. George D. Auchter Co., 209 
F. 2d 273 (5th Cir., 1954), where there was an illegal 
agreement, a direct application for employment to the 
Company, and a refusal to hire by the employer related 
to union membership. The Court noted: 


‘“, . . the only reason Auchter (the emplover) ever 
gave for refusing him employment in any capacity 
was his inability to obtain approval from Council, and 
this with full knowledge of the reason Council was 
withholding its approval.’’ 


The fifth case cited is NLRB v. Millwrights’ Local 2232, 
277 F. 2d 217 (5th Cir., 1960), where there was an illegal 
agreement. In this case there was no claim of violation 
cn the part of the employer; the only issue was the liabil- 
ity of the union. No charge was filed against the em- 
ployer. 


The sixth case is NLRB v. Local Union No. 85, Sheet 
Metal Workers, 274 F. 2d 344 (5th Cir., 1960). Once 
again there was an illegal agreement. In this case also 
no charge was filed against the employer and the only 
issue was the liability of the union. The main issue in 
this case was the enforceability of the so-called Brown- 
Olds remedy. 
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The seventh case is NLRB v. Local 450, 281 F. 2d 313 
(Sth Cir., 1960). Once again there was an illegal agree- 
ment and again no charge was filed against the employer. 
The issues were the Hability of the union and the validity 
of the Brown-Olds remedy. 


The eighth case is NLRB v. United States Steel Corpo- 
ration, 278 F. 2d 896 (3rd Cir., 1960). Once again there 
was an illegal arrangement arising from the fact that the 
master mechanic employed by the Company was required 
by the union constitution to discriminate in favor of union 
members and the emplover knew of this illegal hiring 
arrangement. Also in issue was the Brown-Olds remedy. 


The ninth case is NLRB v. Imparato Stevedoring Corp., 
250 F. 2d 297 (8rd Cir., 1957). Although the facts are 
somewhat complicated, it is clear that the emplover had 
direct knowledge of all the facts including the discrimina- 
tion. 


The tenth case is NLRB v. Construction Specialties Co., 


208 F. 2d 170 (10th Cir., 1953). Here again, there was 
an illegal arrangement. Here too the employer had direct 
knowledge both of the discrimination and of the reasons 
for it. Illustrative of the difference in the facts between 
the instant case and the cited case is the following brief 
description of the facts in the cited case: 


“In February 1951, Bundick applied for a job with 
Specialties. He was sent to the Union’s business 
agent where he secured a working permit and went 
to work. Subsequently he applied for membership in 
the Union but his application was refused. In Novem- 
ber 1951, he again obtained a permit from the Union 
to work for Specialties on a job in Laramie, Wyoming. 
Upon completion of this job, he was advised by Spe- 
cialties that they had other jobs available for him 
if he could obtain a working permit from the Union. 
He was refused a permit, however, on the ground that 
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all vacancies were being taken up by ‘travelers’. The 
hiring official at Specialties expressed surprise when 
Bundick told him of the refusal and telephoned the 
business agent of the Union, stating that they had 
been unable to get sufficient workers; that Bundick 
was a valuable man with experience and they wanted 
to use him on another job. The permit was still re- 
fused and the hiring official explained to Bundick that 
‘because of our working arrangements and agreements 
with the Union’ they would have a strike on their 
hands if they hired him without clearance from the 
Union. Bundick has not worked for Specialties or 
done other commercial insulation work since the 
Union’s refusal to issue a permit.’’ 


The eleventh case cited is NLRB v. Waterfront Em- 
ployers of Washington, 211 F. 2d 946 (9th Cir., 1954). 
Once again, there was an illegal agreement: 


“‘None of the respondents deny that the preferential 
hiring provisions of the Coast and Dock Agreements 
were violative of § 8(a)(3) of the Act.”’ (p. 952) 


Further the Court held: 


‘‘Having agreed to and maintained this discrimina- 
tory hiring arrangement, WEW is accountable for its 
results.’’ (p. 954) 


In summary of the eleven cited cases, nine involved in- 
valid or illegal hiring arrangements. In four only the 
liability of the union was considered and in the other seven, 
where employer liability was found, there was evidence of 
actual employer knowledge either of discriminatory prac- 
tices or of the particular discrimination. 


Thus, whatever the rule which may be derived from the 
eleven cited cases, it is evident that no prior case has con- 
sidered liability under these circumstances or under an 
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agreement containing Mountain Pacific standards. The 
Board recognized these differences in footnote 4+ (JA 10a), 
where it quoted from Morrison-Knudson, supra, and at- 
tempted to respond to the dissenting opinion of the Board 
Chairman. That quotation which also appears in the Gen- 
eral Counsel’s brief (G. C. Br., p. 15) refers to an illegal 
arrangement and one which contained no restrictions on 
the union’s authority to refer employees. 


It is stretching the proprieties for the General Counsel 
to quote as authority in the present circumstances a hold- 
ing based upon the Morrison-Knudson arangements par- 
ticularly since in the Morrison-Knudson arguments the 
General Counsel urged the Mountain Pacific standards. 
(Since the Second Circuit found other evidence of dis- 
crimination in fact, it did not consider the Board doctrine 
set forth in Mountain Pacific.) 


The Board in effect is now advising employers that com- 
pliance with its mandate announced in Mountain Pacific 
provides them with virtually no protection. We are not, 
of course, urging that the shield of Mountain Pacific would 
protect an employer with actual knowledge or effective 
notice of discrimination or would protect an employer who 
had participated in the discrimination. 


In addition to the case law and in further support of the 
agency theory the General Counsel then refers to the Act 
as amended in 1947 and in particular to Section 2(2) (G. C. 
Br., p. 14). The General Counsel claims that the intent of 
Congress was to make the ordinary rules of agency appli- 
cable to employers. However, in quoting from the House 
Committee Report, the General Counsel omits the preced- 
ing portion of the Report which makes it clear that the 
intent of Congress was to restrict and not expand the 
theory of agency. 


‘“(A) The old act included in the definition of 
‘employer’ ‘any person acting in the interest of an 
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employer.’ Under this language the Board frequently 
‘imputed’ to employers anything that anyone con- 
nected with an employer, no matter how remotely, said 
or did, notwithstanding that the employer had not 
authorized what was said or done and in many cases 
even had prohibited it. By such rulings the Board 
often was able to punish employers for things they 
did not do, did not authorize, and had tried to pre- 
vent.’’ (I Legislative History of the Labor Manage- 
ment Relations Act, 1947 (G.P.O., 1948), p. 302) 


In view of the above cited language we cannot believe 
that the Congressional intent was to impose liability on an 
employer under the circumstances of this case where the 
employer had made every reasonable effort to prevent dis- 
crimination and where he certainly did not authorize it if it 
occurred. 


In a further effort to support the agency theory, six de- 
cisions are cited, no one of which in any way resembles 
the facts of this case. The first, NLRB v. American Fur- 
nace Co., 158 F, 2d 376 (7th Cir., 1946) rests upon the fol- 
lowing facts. The Mayor of the town addressed the em- 
ployees on company property during working time with the 
consent of the employer at meetings to which the superin- 
tendent invited the employees. 


The next case cited is NLRB v. Taylor Colquitt Co., 140 
F, 2d 92 (4th Cir., 1943). In this case the wife of a fore- 
man engaged in extensive anti-union campaigning. In 
sustaining a finding by the Board that she acted for the 
employer the Court held: 


““. , . The officers of the company must have known 
of her conduct and there is no showing that any real 
effort was made in good faith to stop her activities 
which were violent, threatening, and unlawful and it is 
apparent from the evidence that through her the re- 
spondent company endeavored to influence its em- 
ployees.’’ 
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The third case, NURB v. Sun Tent Luebbert Co., 151 F. 
2d 483 (9th Cir., 1945), concerned the liability of an em- 
ployer association which engaged in flagrantly illegal acts, 
all with the knowledge of the employer. Among other 
things, the employer members of the association had con- 
tracted not. to bargain collectively. In addition an anti- 
union campaign by the association was generously aided 
by grants of company time and use of company property 
and was aided by supervisors using threats of loss of jobs. 


The next case cited is NLRB v. Hudson Pulp and Paper 
Co., 273 F. 2d 660 (5th Cir., 1960). In this case two com- 
panies were jointly engaged in certain trucking operations 
and the Court sustained a finding against both of them. 


The next ease cited is NLRB v. Lindsey Newspapers, 315 
F. 24 709 (5th Cir., 1963), where the issue was the respon- 
sibility of the employer for the questioning of company 
employees by its lawyers in the presence of a court re- 
porter. Knowledge, consent and approval by the employer 
were all established. 


The next ease cited to establish responsibility for an at- 
torney’s conduct is NLRB v. Guild Industries Mfg. Corp., 
321 F. 2d 108 (5th Cir., 1963). In finding a violation of the 
Act the Court relied on a company notice reading: 


‘“We are opposed to the union and we intend by every 
legal means to prevent it from coming into the plant.”’ 


The issue decided by the Court was not the responsibility 
of the company, but the extent to which lawyers may ques- 
tion employees in preparation for administrative pro- 
ceedings. 


Four cases cited by the Board respecting liability for the 
actions of the employers’ own employees are obviously not 
applicable. 


The General Counsel then cites the decision by the 9th 
Cireuit in NLRB v. International Long Shoremen’s and 
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Warehousemen’s Union, 210 F. 2d 581 (9th Cir., 1954) 
(G. C. Br. 16). At the outset it should be noted that this 
case did not involve a charge against the employer and one 
of the main issues argued was whether a charge against 
the union under 8(b)(2) required a similar charge under 
8(a)(3) against the employer. Moreover, the existing 
hiring hall was jointly controlled by the union and the em- 
ployer and the union members on the controlling com- 
mittee voted to remove two employees from the eligible list 
of employees. The employer members did not vote but did 
not object and did not contest the action of the dispatcher 
in removing these employees from the list of persons re- 
ferred for work. In this connection the Board decision, 94 
NLRB 1091 at 1094, detailed the joint responsibility of both 
the union and the employer for these events. 


The General Counsel (G. C. Br. p. 16) relies on this 
case, although the rule of agency was applied by the Court 
to the relations between an international union and one of 
the locals. We do not believe it necessary to demonstrate 


that the relations here between the employer and the union 
were greatly different from the relations between an inter- 
national and one of its locals. We would also point out, 
of course, that the agreement between the international 
and its local in the cited case contained on Mountain 
Pacific provisions and no appeal procedure. 


The General Counsel’s brief also relies upon theories of 
tort liability to sustain its rule of principal-agent (G. C. 
Br., pp. 16-17). The simple reply to this argument is that 
a violation of Section 8(a) (3) is not covered by tort rules, 
Such an argument by the Board is out of foeus since the 
Board has devoted most of the past 25 years to establish- 
ing the peculiar nature of unfair labor practices. These 
well established differences have been set aside without 
discussion and the reasons grounded in industrial realities 
and the nature of collective bargaining for not imposing 
tort liability are ignored. These reasons include the dif- 
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ferences between a conventionel principal-agent relation- 
ship and the relationship which exists between an em- 
ployer and a labor union representing his employees. In 
view of the statutory duty to bargain and in view of the 
innumerable other statutory restrictions (enlarged by 
Board decisions) on employer control over the labor union 
‘sagent”’, it would be unreasonable, unfair and an improper 
construction of the statute to apply rules from the normal 
principal-agent situation. 


The General Counsel then cites again the decision of 
this court in Local 636 v. NLRB, 287 F. 2d 354, 109 App. 
D. C. 315 (G. C. Br., pp. 17-18). This case concerned an 
employer’s responsibility for the actions of his own em- 
ployees including a company vice-president who were ac- 
tive in the internal affairs of the union. A rule of company 
responsibility for the actions of its executives and super- 
visors has no application to the company’s responsibilities 
for the actions of a union business agent under the cir- 
cumstances of this case. 


Moreover, since the Local 636 case arose under Section 
8(a)(2) and not 8(a)(3), the issue was domination or in- 
terference rather than discrimination. Actually the hold- 
ing there emphasized the difference between the very 
limited control which an employer may exercise over a 
union and the control which is implicit to the standard 
relationship of principal-agent. 


Ill. The General Counsel has not answered the com- 
pany’s argument that there can be no finding 
of a refusal to hire on March 15 when in fact 
there is no proof that the company was hiring 
on that day. 


The General Counsel’s next argument (G. C. Br., p. 19) 
has missed the point of the employer’s brief and has mis- 
construed the statutes. The employer has not argued as 
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the General Counsel appears to claim, that unavailability 
for work or lack of application is a defense to a discrimina- 
tory hiring policy where it is clear no job would be 
proffered in any event, The employer has argued and 
repeats that there can be no finding of a refusal to hire 
on March 15 (the main violation alleged in this case) when 
no hiring was taking place on March 15. This company 
argument was directed solely to the finding of liability as 
of March 15. (Employer arguments respecting the May 
events or May liability have been stated elsewhere.) 


It should be noted also that the General Counsel’s state- 
ment of the applicable rule refers to a “discriminatory 
hiring policy”? (G. C. Br. p. 19). In the instant case it 
is clear that there was no policy of discrimination; the 
only allegation of discrimination On any occasion occurred 
in this case (JA 204a). 


The General Counsel also claims that the employer 
defense respecting March 15 liability does not go to the 
commission of unfair labor practices but to the amount of 
back pay (G. C. Br., p. 20). Again the General Counsel 
has missed the point of the employer’s argument. We are 
not concerned with the date on which either or both Kivlins 
might have been hired but with a Board finding that the 
employer violated the Act on March 15. Since the only 
violation which could have oceurred on March 15 was dis- 
crimination in regard to hiring, it is axiomatic that the 
discrimination in hiring can occur only when there is 
hiring. The General Counsel omitted to prove this essen- 
tial element or to introduce any evidence on the point. In 
an effort to gloss over this failure the General Counsel 
assumes that the Kivlins would have been hired. Employer 
evidence respecting the reasons for their not hiring would 
have been appropriate only after Board evidence that there 
was hiring on March 15, the date of the alleged violation. 


In this connection also the General Counsel has confused 
the employer’s arguments Tespecting the May events 
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(G. C. Br. p. 19). The employer has claimed first that 
the May events, if they created any liability, did so with 
respect only to James Kivlin who applied at the Lummus 
job site. John Kivlin never applied. James did not 
apply for his brother and, in fact, never even mentioned 
that he had a brother. Moreover, John was then working 
elsewhere. Under such circumstances there can be no dis- 
crimination in hiring as to John Kivlin based upon the 
May events. 


The employer has also claimed that the May events 
created no liability as to James Kivlin either on that date 
or on March 15, since at no point did James Kivlin ever 
claim to Lummus or any other employer that there had 
been discrimination, and since the exclusive hiring agree- 
ment has been conceded to be valid. 


The employer has also argued that the events of May 
29 which included no reference by James Kivlin to the 
March 15 incident did not constitute employer ratification 


or acquiescence in those events. Acquiescence and ratifica- 
tion both presume some knowledge or notice of the event 
ratified or acquiesced in. See Pence v. Langdon, supra 
and Tobelman v. Missouri-Kansas Pipe Line, supra. In 
his version of the May events James Kivlin never claimed 
that he had advised any Lummus representatives of the 
March 15 events or of a discriminatory refusal to refer. 
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IV. The General Counsel has ignored the fact that 
the appeals procedure was designed not only 
to provide a forum for employees but also pro- 
vided the employers with notice of claims of 
discrimination. 


The employer has not argued that the Board should 
have dismissed the complaint because the Kivlins did not 
avail themselves of the grievance procedure (G. C, Br., p. 
20, Point III). While the employer believes there is merit 
to the position of the respondent in No. 17,981, the em- 
ployer has rested his argument respecting the appeal pro- 
cedure on the notice aspect. The employer has pointed out 
that the appeal procedure was designed and intended to 
provide employers with notice of claims of discrimination 
and to give them the opportunity to take appropriate 
action. The suggestion by the Board that the Kivlins 
were not aware of the appeal procedure does not respond 
to this argument, since the terms of the appeal procedure 
were, as required by the hiring arrangement, posted both 
at the hall and at the job site. 


The facts of this case illustrate the benefit employers 
had hoped to derive from the appeal procedure. Instead 
of notice at the time of the alleged discrimination in M arch, 
the employer first learned of any of these events after 
the charge was filed on June 1. Opportunity to review 
the facts and to remedy any alleged abuse were greatly 
decreased by the adversary position of all the parties. 


The employer position is a cumulative one—the appeal 
procedure when added to all the other actions of the 
employer in negotiating a valid hiring arrangement which 
fully satisfied the Board’s own standards, and the absence 
of knowledge or notice on the part of the employer pro- 
vide reasons why on these facts there was no violation 
by the employer of Section 8(a)(3) on March 15. 
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CONCLUSION 


the reasons set forth herein and in our opening 
er should be set aside and en- 


For 
brief, the Board’s ord 


forcement denied. 
Respectfully submitted 


Berry Jane SouTHarRD, 
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Davies, Harpy & ScHENCE, 
Two Broadway, 
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Counsel for Petitioner, 
in Case No. 17,943. 


Joun K. Carro.L, 
James P. HEFFERNAN, 
of Counsel. 
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United States Court of Appeals 


For THE Disrrict or Cotumsia Circuit 


No. 17,943 
Lumavus Company, Petitioner, 
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NationaL Lasor RELATIONS Boarp, Respondent. 


No. 17,981 
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Vv. 


Locat 80, Unirep AssoctatTion oF JoURNEYMEN AND APPREN- 
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On Petitions to Review and Set Aside and for Enforcement of 
an Order of the National Labor Relations Board 


REPLY BRIEF FOR RESPONDENT IN NO. 17,981 


ARGUMENT 


The following reply is made to Points I and III of the 
General Counsel’s argument, the points involving the issues 
in No. 17,981: 


I. 


The Respondent, in its main brief, argued that there was 
no violation of the Act if the discriminatory act in refusing 
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to register the Kivlins was based solely on personal ani- 
mosity arising from abusive conduct and was not in any 
way based on union membership or activity. The main 
thrust of the General Counsel’s attack on this argument is 
not directed to refuting the principle upon which it rests, 
namely that for a violation of Sections 8(b)(2) and 8(b) 
(1)(A) of the Act it must be established that the discrim- 
inatory act was based on union membership or other union- 
connected activities. Rather, the General Counsel argues 
that the Board did not find Kennedy’s actions, in refusing 
to refer the Kivlins, involved merely a personal disagree- 
ment with the Kivlins. According to the General Counsel: 


‘“‘The Board properly concluded from the evidence that 
the alleged fight was a union matter for which Kivlin 
was being punished and that the union’s action was 
designed “to encourage the Kivlins not to oppose the 
union's officers’’ (G.C. Br., p. 7). 


Respondent has searched the Board’s decision and can find 
no such conclusion. The only finding made by the Board 
was the following: 


‘“‘We find, in agreement with the Trial Examiner, that 
Respondent, Local 80, by refusing the Kivlins the use 
of its exclusive hiring hall, thus effectively barring 
them from employment within its jurisdictional area 
because of the claimed abusive conduct of James Kivlin 
towards an unnamed member of the executive board, 
caused Respondent Lummus to deny them employment 
in violation of Section 8(a)(3), thereby violating Sec- 
tion 8(b)(2) and (1)(A) of the Act”’ (J.A. 9a). 


Such a finding is merely a finding that the discrimination 
was based on a personal disagreement and is not a finding 
that it was based on union membership or union-connected 
activities. 


To escape this conclusion, the General Counsel attempts 
to dissassociate the argument that John Kivlin had with 
Buffano, Bechtel’s welding foreman, and Kennedy in Feb- 
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ruary, 1962, by arguing that nothing in the record substan- 
tiates the Union’s contention that the Executive Board 
member referred to by Kennedy on March 15, 1962, when 
he refused to refer the Kivlins was Bechtel’s welding in- 
spector foreman (G.C. Br., p. 11). Such an argument 
ignores the evidence that John Kivlin had had an argument 
in February with both Buffano and Kennedy (J.A. 108), 
the Kivlins’ own testimony that, prior to March 15, the 
only contact they had had with Local 80, its members or 
officers was the February incident and that Kennedy opened 
up the conversation on March 15 with “I remember you 
from before ...”’ The only conclusion that can be drawn 
from such evidence is that, when Kennedy told the Kivlins 
on March 15 that he was refusing to refer them because of 
the fight he had had with one of the Executive Board mem- 
bers, Kennedy had reference to the February incident. 
Neither the Board nor the Trial Examiner rejected such 
a conclusion. On the contrary, this would appear to be the 
import of the Trial Examiner’s decision. 


Finally, the cases cited by the General Counsel are dis- 
tinguishable. Brunswick-Balke-Collender Co.. Local Union 
65, United Brotherhood of Carpenters, 131 NLRB 1536, 135 
NLRB 574, enf’d per curiam sub nom NLRB v. Local G5, 
etc., 318 F.2d 419 (3rd Cir. 1963) involved an act of dis- 
crimination that was based on union connected activities, 
the enforcing of a union rule by a union steward. In the 
instant case there was no enforcement of a union rule but, 
rather, a personal disagreement and conduct that was 
clearly contrary to the established rules of the hiring hall 
agreement. Nor is this Court’s decision in International 
Union of Radio and Machine Workers, Local 801 v. NLRB. 
113 App. D.C. 342, 307 F. 2d 679 (D.C. Cir. 1962), cert. de- 
nied 371 U.S. 936 (1962), in point. That case involved the 
enforcement of a union security provision in a collective 
bargaining agreement. Rather, Respondent reasserts that 
the Second Circuit’s decision in NLRB v. T eamsters, Local 
294, 317 F.2d 746 (2d Cir. 1963), is directly in point and, 
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under the principle enunciated in that case, the Board 
erroncously concluded that the Respondent violated Sec- 
tions 8(b)(2) and 8(b)(1)(A) of the Act. 


III. 


The General Counsel argues that the Board’s decision to 
refuse to dismiss the complaint because of the existence of 
the appellate procedure of the hiring hall agreement can- 
not be overturned absent a showing that the Board has 
abused its discretion (G.C. Br., p. 8). For the reasons 
stated in its main brief, it is the Respondent’s position that 
the Board did abuse its discretion in the instant case (Resp. 
Br., p. 17-22). The General Counsel, like Member McCul- 
loch, argues that the appeals procedure “lacked the stand- 
ard of impartiality upon which the Board should insist as 
a prerequisite of not exercising its jurisdiction’’ (G.C. Br., 
p. 25). The General Counsel reasons that, because the ap- 
peals tribunal was made up of both representatives of the 
union and the employers, it would not be an impartial tri- 
bunal. Such a contention rests on a presumption of wrong- 
doing that was specifically repudiated by the Supreme 
Court in Teamsters Local 357 v. NLRB, 365 U.S. 667 (1961). 
Further, the decision of this Court in Edwards v. Capitol 
Airlines, 84 App. D.C. 346, 176 F. 2d 755 (D.C. Cir., 1949), 
cert. denied 335 U.S. 885 (1949), is not in point. In that 
ease, the arbitration board was composed of both union 
and employer representatives. The Court found that there 
was an actual and bona fide conflict of interest in that the 
union had already gone on record as opposing the position 
of the grievants. The Court distinguished that case from 
a situation where there was a ‘‘theoretical’’ conflict of in- 
terest. In the instant case, any supposed lack of fairness 
is theoretical. There is a complete lack of evidence that 
the appeals tribunal was not impartial. There is not even 
any indication that Kennedy would have been a member of 
the appeals tribunal. Under the terms of the hiring hall 
agreement, Kennedy was subject to this tribunal and it 
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cannot be assumed, as the General Counsel has improperly 
done, that either the employers or the union representa- 
tives would have refused to remedy the conduct by Ken- 
nedy that was specifically prohibited by the terms of the 
hiring hall agreement. 


Respectfully submitted, 
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BOARD TO CONSOLIDATE CAUSES 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 

The National Labor Relations Board, by its Assistant General Counsel, 
respectfully moves this Court to consolidate the above-captioned causes for 
the purposes of briefs, joint appendix and oral agrument. 

In support thereof, the Board shows as follows: 


(1) These cases arise out of a single consolidated proceeding before 
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by the Board and a single joint appendix will conserve the Court's time, as 


well as the time of the parties, will reduce printing costs and will otherwise 


serve the convenience .of the Court and-the parties, 
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WHEREFORE, the Board respectfully requests that this Court grant its 
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Att: Roger H. Muzzal, Esquire Att: John K. Carroll, Esquire 
1012 - 14th Street, N. W. 2 Broadway 
Washington 5, D. C. New York 4, New York 
| 
| 
James J. Walsh, Esquire 
435 Wilmington Trust Building 
loth & Shipley Streets 
Wilmington 1, Delaware 


Marcel Mallet-Prevost 
Marcel Mallet-Prevost 
Assistant General | Counsel 
NATIONAL LABOR REIATIONS BOARD 


Dated at Washington, D. C. 


this llth day of July, 1963. 


United States Court of Appeals 
‘IN TEE UNITED STATES COURT OF APPEALS — ‘the District of Coiumbia Circuit 


FOR THE DISTRICT oF coummia crcurt FILED JUL 12 1963 


Hat hane OC reclaoec 


THE LUMMUS COMPANY, CLERK 
Petitioner, 
Vo No. 17,943 
NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


NATIONAL LABOR RELATIONS BOARD 
Pezuitioner, 
Ve 

LOCéL 80, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE 
PLUDING AND PIPEFITTING INDUSTRY 
OF Tit UNITED STATES AND CANADA, 
AFL-CIO, 


Respondent. 


MOTION OF THE NATIONAL LABOR RELATIONS 
BOARD TO CONSOLIDATE CAUSES 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 
The National Labor Relations Board, by its Assistant General Counsel, 
respectfully moves this Court to consolidate the above-captioned causes for 
the purposes of briefs, joint appendix and oral agrument. 


In support thereof, the Board shows as follows: 


(1) These cases arise out of a single consolidated proceeding before 


the National Labor Relations Board, entitled *Lumaus Company , and James J, 
Kivlin, an Individual, Case Ho. 4=CA-2361", and “Local 80, United Association 
of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the 
United States and Canada, AFL-CIO, and James J. Rivlin, an Individual, Case 
No. 4=CB-717," i 

(2) The facts and issues involved in the two Nescd axe identical 


and the two cases are the subject of a single decision and order, entered 
after consideration of a single record before the Board. : 

(3) in No. 17943, The Lummus Company, Respondent batowe the Board, 
seeks review of the Board's order and the Board is seeking enforcement of its 
order against this Petitioner, | 

(4) In Local 80, United Association of Journeymen 408 Apprentices 
of the Plumbing and Pipefitting Industry of the United States and Canada, AFL- 
CIO, the Board is filing a petition for enforcement of its order against this 
Respondent, | 

(5) Consolidation of these causes and the filing of a single brief 
by the Board and a single joint appendix will conserve the Court's time, as 
well as the time of the parties, will reduce printing costs arid will otherwise 
serve the convenience of the Court snd-the parties, 


WHEREFORE, the Board respectfully requests that this Court grant its 


motion. 


/s/ Marcel Mallet-Prevost 


Marcel Mallet-Prevost 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C. 


this llth day of July, 1963. 


UNITED STATES COURT OF APPEALS 


| FOR TIE DISTRICT OF COLUMBIA CIRCUIT 


THE LUMMUS COMPANY, 
Petitioner, 
Ve No. 17,943 
NATIONAL LABOR RELATIONS BOcRD, 


Respondent, 


a ed te ie 


TN ee wh a a ee Oe te 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vo 

LOCAL 80, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPEFIITING INDUSTRY 
OF THE UNITED STATES AND CANADA, 
AFL-CIO, 


Respondent, 


CERTIFICATE OF SERVICE 


The undersigned certifies that one copy of the Board's Motion of 


the National Labor Relations Board to Consolidate Causes in the above~ 
captioned case has this day been served by first class mail on the following 
parties at the addresses listed below: 

Cahill, Gordon, Reindel & Ohl 

Ltt: Arthur Mermin, Esquire 


cO Pine Street 
New York 5, New Yor: 


| 
Davies, Hardy & Schenck 
John K. Carroll, Esquire 


Robert & McInnis 
Att: Roger H. Muzzal, Esquire Att: 


1012 - 14 th Street, N. W. 2 Broadway | 
Washington 5, D. C. New York 4, New) York 


James J, Walsh, Esquire 
435 Wilmington Trust Building 
10th & Shipley Streets 
Wilmington 1, Delaware 


Ls] Marcel Mallet~Prevost 


Marcel Mallet-Prevost 
Assistant General Counsel 
NATIONAL LABOR REIATIONS BOARD 


Dated at Washington, D. C. 


this 11th day of July, 1963. 


